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his report examines legislative efforts to resolve

conflicts between proposed LGBT civil rights and
religious liberty interests. It will not consider the pro-
posed federal Equality Act! because such legislation
would disregard the fundamental rights and liberties
of traditional religious believers, faith-based institu-
tions, and parents, among others.? It will instead con-
sider the Fairness for All (FFA) approach, a model that
rightly emphasizes that diversity is an essential part of
the common good and encourages Christians to con-
sider this question in light of the golden rule.3

But does this policy really live up to its own stan-
dard? While the full text has not yet been released at
the completion of this report, the FFA model likely
will extend federal antidiscrimination law to cover
sexual orientation and gender identity, at least in
employment, housing, and public accommodations,
while exempting religious individuals and entities.4
This approach, I argue, is misguided.

FFA advocates recognize that cultural and political
pressure is mounting against social conservatives and
urge conservatives to be pragmatic.5 In March 2019,
House Democrats reintroduced the Equality Act with
striking congressional support and to some media
acclaim. In May 2019, the House passed the bill by
a 236-173 vote.6

If, in contrast to this sweeping and harmful legisla-
tion, progressives are willing to pass a policy such as
FFA, its proponents argue, then conservatives would
be wise to accept it.7 Many FFA supporters and social
conservatives generally agree on a goal—namely,
to protect the rights and liberties of people and
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institutions with traditional views® of human nature
and sexuality. But the FFA approach does not deal
sufficiently with the purpose of extending antidiscrim-
ination law, with or without religious exemptions: to
punish, marginalize, and silence individuals and insti-
tutions that dissent from the “state-sanctioned,”®
elite-dictated, and culturally popular view of human
nature and sexuality. It does not leave much room for
toleration, but rather seeks to impose one view on
those who see these things differently.

Indeed, this report rejects the FFA model because
the proposal cannot escape what is ultimately a
zero-sum conflict in the current climate. The FFA’s
framework of extended antidiscrimination law and
religious exemptions will harm American soci-
ety. Rather than codifying the golden rule, the FFA
approach would write preference-based coercion—
based on a progressive conception of human nature
and sexuality—into law and aim to avoid the worst
short-term consequences for those who dissent. FFA
contains several objectionable components, includ-
ing the addition of gender identity as a protected cate-
gory under federal antidiscrimination law. While FFA
supporters do not spend much time talking about this
part of their approach—preferring to focus on the
more defensible and workable protection of sexual
orientation—there is intense bipartisan opposition to
elevating gender identity to a protected class.!©

Such an addition would be, in progressive activ-
ist Kara Dansky’s words, an “unmitigated disaster
for women and girls.”* It would continue to enable
the march of those who are willing to sacrifice health,
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child welfare, science, and good medicine at the
altar of gender ideology.’> It would endanger chil-
dren, exposing them to treatment plans that are not
supported by any long-term studies. It would pun-
ish speech, coerce medical professionals, eliminate
sex-segregated facilities such as bathrooms and dor-
mitory rooms, destroy women’s athletics, weaken
or eliminate parental rights, and more.!3 It would, in
short, make for bad law.

This report will focus on the perhaps more politi-
cally challenging conflict between same-sex couples
and the public activities of those who believe that mar-
riage is, by its nature, a relationship between one man
and one woman. This report contends specifically
that antidiscrimination law should not be extended
to cover sexual orientation in places of public accom-
modation, even if paired with religious exemptions.
The short- and long-term costs of such a policy out-
weigh the potential benefits.

I begin this report by presenting the FFA approach
and explain its underlying reasoning. Then I argue that
FFA draws the wrong lesson from the 2015 Utah com-
promise, despite using it as the strongest evidence
in support of the compromise the legislation aims to
strike. In light of both the outcome in Utah and the
recent Supreme Court ruling in Masterpiece Cake-
shop v. Colorado Civil Rights Commission ruling, I then
explain the unstable relationship between extended
antidiscrimination law and religious exemptions.

Finally, I consider the question of political justice—
which FFA raises but does not sufficiently answer—in
jurisdictions that already have extended antidiscrimi-
nation laws and suggest that the civil jury might be an
appropriate avenue for conflict resolution. The appen-
dixes provide more information relevant to each sec-
tion and to the issue more broadly. This report aims to
challenge the notion that extending antidiscrimination
measures to cover LGBT interests will serve the com-
mon good as long as certain exemptions are provided.

The FFA Approach

The FFA proposal has not been publicly introduced,
which complicates this report. However, proponents
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have outlined the reasoning and basic tenets that the
policy will include.'4 FFA supporters’ aim is to per-
suade a critical mass on both the left and right that
there is room for legitimate compromise on extended
antidiscrimination law. They promote a new way of
considering the issue. FFA would couple new federal,
sexual identity civil rights with pragmatic protection
for people of religious faith and faith-based institu-
tions. In short, FFA begins from the view that this
conflict is not a zero-sum game, but its proponents
ultimately are not persuasive in their effort to escape
what Chai Feldblum, commissioner of the Equal
Employment Opportunity Commission, has warned
is the “zero-sum nature of the game.”s

FFA, which encourages practical compromise on
the issue, enjoys some support in scholarship and
popular publications. Jonathan Rauch, who com-
bines staunch social progressivism with admirable
attention to the concerns of social conservatives and
people of faith, notably supports the FFA approach.
(See Appendix A.) Tim Schultz, the president of the
1st Amendment Partnership, similarly urges both the
left and right to consider the relationship between
religious freedom and antidiscrimination law dif-
ferently. Schultz, relying heavily on the intellectual
framework Rauch outlines in National Affairs, argues
that the significant evidence of common ground war-
rants hope for legitimate and good compromise at the
national level.16

Robin Fretwell Wilson agrees, counseling, “When
religious liberty and LGBT interests collide, instead of
incivility and driving toward a winner-take-all result,
we should embrace civility, protection of core rights
for all, and reasonable compromise.”7 One might
agree with these principles, but it is good to keep in
mind that principles can be applied in all kinds of
ways—some of which can be good, some of which can
be bad. Application will not be as clean as the rheto-
ric suggests. Continuing with the authorities on FFA,
Stanley Carlson-Thies argues:

Changes to federal civil rights laws to ensure that
LGBT people can enjoy the same basic rights as
other Americans must be carefully designed so as

simultaneously to protect the legitimate rights of
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people and organizations that hold to a traditional
sexual morality.!8

These arguments mainly sound attractive in the-
ory, but they try to protect these “legitimate rights”
through exemption, an approach fraught with peril,
and they equate new rights based on sexual identity
with “core” or “basic” rights. But Americans are not
granted special rights based on their sexual iden-
tities. Rights originate in our nature. Not in ways
exclusive to some people, but in ways encompassing
of all people, who share a common, human nature.
The particular limits of civil (which can sometimes
differ from natural'9) rights can be a matter of rea-
soned debate, but citizens do not get rights to coerce
others into affirming or participating in conduct
with which they disagree.

FFA supporters seem to understand that the
rights-balancing act is particularly precarious in the
public marketplace. It is not actually clear who has
what rights in these situations. Robin Wilson’s most
recent work urges lawmakers to consider a new model
for sharing the public space, emphasizing both the
concerns of those who believe in traditional marriage
and the fact that a wide variety of state laws address
discrimination in public accommodations.2° The basic
thrust of her recommendation for law is aptly sum-
marized as “parsing between businesses and own-
ers.”2! In other words, new laws should ensure that
the same-sex couple gets its cake from the bakery to
which it goes, but those laws should not regulate a par-
ticular baker to ensure that someone who objects per-
sonally to same-sex marriage does not have to provide
the cake.

Wilson emphasizes, “New SOGI [sexual orientation
and gender identity] laws should make clear that, as to
weddings, religious owners can fulfill duties imposed
on their businesses without personally performing a
given service.”?> This is a distinction without a signif-
icant difference. The inescapable point for those deal-
ing with SOGI laws is precisely that the business is not
open23 to the public to serve same-sex weddings or
endorse same-sex marriage. It is not about balancing
rights per se, but rather coercing moral dissenters into
participating in activities to which they object.
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SOGI public accommodation measures are gen-
erally not nuanced enough to distinguish between
appropriate distinction and what is actually wrongful
discrimination. They do not specify what, for exam-
ple, discrimination on the basis of sexual orienta-
tion is. Instead, this language considers a traditional
marriage viewpoint to be wrongful discrimination.
This issue is not just about bakeries. Individuals
and entities engaged in the public square that might
hold or operate in accord with beliefs about mar-
riage and the human person different from, and per-
haps opposed to, the unfettered-autonomy view of
elite cultural voices and a loud minority of activists
are at issue—including adoption agencies, colleges,
and more.24

To justify robust regulation of these individu-
als and entities, some proponents of SOGI laws
rely on an analogy to race and racial discrimination.
(See Appendix C.) Perhaps the main purpose of the
1964 Civil Rights Act was to secure access to basic
goods in public for people otherwise unable to do
so in certain parts of the country. This is not the
same situation today, and FFA and its supporters
rightfully disavow this analogy. They do not con-
sider conscience-based refusals not to participate in
same-sex weddings to be wrongful discrimination
that the law should punish.

They believe that new federal civil rights law pro-
tecting sexual identity can be nuanced enough to
distinguish between acceptable and unacceptable
decisions by business owners.25 Indeed, according
to FFA proponents, the new rights the policy created
are not modeled on the nearly exceptionless pro-
hibition against discrimination on the basis of race.
Shapri LoMaglio of the Council for Christian Col-
leges & Universities explains, “Since there would be
a number of religious exemptions in the Fairness for
All legislation, it would make SOGI rights more like
[other protected] categories than race.”2¢ In this for-
mulation, exemptions would define which actions are
appropriate and which are wrongful discrimination.

But this exemptionist approach does not work as
easily as FFA advocates would have us believe. First,
there is a presumption for some, especially many
pushing for extended antidiscrimination law, that
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actions flowing from traditional beliefs about human
nature and sexuality ought to be treated as wrong-
ful discrimination.?” Trying to exempt some actors
from this presumption does not try to correct that
mistaken presumption—it simply tries to forestall or
ameliorate the consequences of such a view.

Further, extending antidiscrimination law creates
a unique right, which, as Adam MacLeod explains,
“can alter the legal status of another person, impos-
ing upon that person a legal disability . . . adjudica-
tory authorities must give legal effect to that altered
legal status.”2® The nature of the right created by
extending antidiscrimination law on the basis of sex-
ual identity gives preference to sexual identity claims
and enforces that preference through the state. This
preference applies in public accommodations con-
flicts and helps explain why the various wedding pro-
fessionals, adoption agencies, and more have been
forced or will be forced to either participate in what
they think is immoral conduct or shut down.

Antidiscrimination
law is powerful, and
rightfully so.

Antidiscrimination law is powerful, and rightfully
so. It is, to use the favorite images of both the left and
right, at once a shield and a sword. It is a shield for
those wrongfully discriminated against and a sword
to be used against those doing the wrongful dis-
crimination. Done properly and in the right circum-
stances, these laws serve to push the worst, most evil
ideas—and the people and actions that flow from
them—to the margins. They do not always tolerate.
Just think about how racists are treated. The law
declares a basis on which it is unacceptable to dis-
criminate or treat differently. The exemptions flow-
ing from this foundation are necessarily limited in
scope, as they are in current civil rights law.29 With
race there is even less room, but any room is not (and
should not be) easily carved out.

o1

Is this kind of measure today necessary for new
classes based on sexual identity? If one traces the
expansion of civil rights, it seems as though it has
always been an improvement. The Civil Rights Act
(CRA) of 1964, after all, rightly declared, among other
things, that exclusion on the basis of race was never
acceptable in the public marketplace—particularly in
places of basic public service.3° The need for a broad
prohibition against racial discrimination, especially in
public accommodations, was clear.

As Ryan Anderson and a group of more than
20 civil rights leaders explain in their Masterpiece
Cakeshop brief for petitioners, “Social and market
forces, instead of punishing discrimination, rewarded
it through the collusion of many whites, with a heavy
assist from the state.”3! Joseph Singer summarizes
the concrete impact of discrimination against African
Americans: “They were disabled from accessing ser-
vices that human beings need to live, including, food,
shelter, bathrooms, and fuel. Their ability to travel was
impaired, as was their ability to eat and sleep.”3> The
CRA rightfully combated legally sanctioned, socially
accepted, and market-incentivized wrongful discrimi-
nation that pervaded the nation.

This is not the case with sexual orientation. Much
of the debate over antidiscrimination law has not
attended to the question of need that ought to be
answered to justify any policy. Anderson asserts,
“People who identify as LGBT are free to live as they
want,”33 while progressive law professor Andrew
Koppelman—a supporter of extended antidiscrim-
ination measures with some religious accommoda-
tions—claims that wrongful discrimination is the
“daily experience of gay people.”34

The truth right now is much closer to the former.
Gay people have of course faced historical injustices,
and some Americans today still harbor invidious prej-
udices toward gay individuals.35 But a belief in tradi-
tional marriage is not homophobia. And it is not clear
thatextended antidiscrimination law is doing the work
it purports to do in these cases—that is, targeting and
punishing widespread, wrongful discrimination.

It is not clear that there is a definitive need. It is
easy to accuse those who object to extending anti-
discrimination law of wanting to protect one group
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(religious) at the expense of another group (LGBT).
Perhaps in some ways this is true, but most available
evidence suggests that genuinely wrongful refusals
are not nearly as prevalent as advocates of extend-
ing antidiscrimination law assert. (See Appendixes B
and C.) It might in fact be that the only case of “dis-
crimination” in this context that the Colorado Civil
Rights Commission pursued in 2012 was against
Jack Phillips.36

Consider Koppelman’s observation that in all these
cases “there have been no claims of a right to sim-
ply refuse to deal with gay people.”37 That statement
reveals the heart of the issue. We may pause and con-
sider that not every objection to gay marriage stems
from wrongful prejudice as such—that not every
refusal to serve a gay couple must be treated as wrong-
fully discriminatory. More to the point, in the case of
the refusals that are actually being punished, it is not
a refusal to serve a gay couple as such. It is a refusal
to participate in or endorse some particular event or
action. This is what is called the “belief-action dis-
tinction.” Many scholars pushing for SOGI measures
want to do away with this distinction, but it seems
quite important in these situations.

The Lesson of the Utah Compromise

FFA proponents cite the 2015 Utah compromise as
an instructive example of the LGBT and religious
communities working together. Writing in the Wash-
ington Examiner, Marian Edmonds Allen and Derek
Monson describe what they understand as “elevated
dialogue” characterizing the Utah compromise pro-
cess and leading to “practical solutions for LGBT
equality and religious freedom.”3® They argue that
there is more room for compromise than one might
initially suspect. And supporters generally argue that
it is better to try it now, rather than later.

Indeed, Utah State Senator J. Stuart Adams wants
to “find a statutory solution before judicial rul-
ings are made.” “In a pluralistic society with differ-
ing views about the great questions facing us,” he
writes, “there is a better way than litigation. Legislat-
ing, rather than litigating, gives us the ability to find
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common ground.”3? This reasoning is similar to the
FFA approach. It sounds appealing on its face, and
many FFA supporters want the Utah experience to
instruct us to strike a similar compromise at the fed-
eral level. The Utah bills are instructive, but they do
not provide a model for genuine compromise at the
national level.

It is useful to clarify the nature and limits of
these bills. In March 2015, Utah enacted S.B. 296 and
S.B. 297, colloquially known as the Utah compro-
mise, the first codified antidiscrimination protec-
tion for LGBT persons in housing and employment
in a right-leaning state with a strong religious
presence.4°© Whatever the particular merits of the
extended coverage in housing and employment,
issues that exceed the scope of this report, the bill
was hailed a great achievement that could serve as
a model for compromise nationwide. State Sen. Jim
Dabakis commented, “This bill is a model—not just
of legislation, but more importantly of how to bridge
the cultural rift tearing America apart.”4! The bill has
had the salutary effect of encouraging a charitable
spirit in efforts nationwide; apart from this symbolic
value, the law’s merits are not yet clear.

Whatever the merits of its employment4> and
housing SOGI antidiscrimination regulations, it
must first be noted that S.B. 296 does not touch
public accommodation. shortly after
S.B. 296 passed, Jim Dabakis proposed S.B. 99, the
Public Accommodation Fairness Act.43 This proposal

In fact,

would add SOGI protection to Utah’s public accom-
modation law.44 Utah’s experience suggests that the
question of public accommodation antidiscrimina-
tion measures might best be resolved by inaction,
rather than action. In March 2018, the Utah legisla-
ture added pregnancy to employment, housing, and
public accommodation antidiscrimination law, even
after rejecting SOGI language.45 Utah will not “com-
promise” on public accommodations.

S.B. 297, or Protections for Religious Expres-
sion and Beliefs About Marriage, Family, or Sexu-
ality, indicates why this might be. This bill prevents
the state government from penalizing on the basis
of belief about marriage.4¢ It may not take “negative
action against a licensee who holds a professional or
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business license based on the licensee’s beliefs or the
licensee’s lawful expression of those beliefs in a non-
professional setting.”47

Further, individual clerks may decline to solemnize
all marriages, and religious organizations and officials
cannot be required to solemnize marriages contrary to
teachings. These are good accommodations for laws
dealing with state recognition of marriage after the
2015 Supreme Court decision in Obergefell v. Hodges.
But in terms of protection for individual business own-
ers, it is not clear that this bill would protect wedding
professionals, nor is it clear how its protections might
apply to faith-based organizations if antidiscrimina-
tion law were extended in public accommodations. It
is possible that S.B. 297, which protects some dissent-
ers in some areas governed by antidiscrimination law,
provides decent but ultimately insufficient protection
for dissenters from the ideology that underpins any
extension of antidiscrimination law.

S.B. 296—the bill that extended antidiscrimina-
tion law—also tries to protect dissenters. Although
the bill does not cover public accommodation and
avoids some of the commercial conflicts, it includes a
substantial accommodation to protect religious orga-
nizations otherwise at risk of penalty on the basis
of traditional beliefs about human nature and sexu-
ality. It excludes from the definition of “employer”
religious organizations, religiously affiliated organi-
zations, and the Boy Scouts of America.4® The bill’s
exemption to the housing nondiscrimination law is
tailored to Brigham Young University.

Indeed, the bill permits nonprofit education insti-
tutions to require on-campus living and to separate
students on the basis of sex.49 A college that main-
tains single-sex dorms should not be deemed wrong-
fully discriminatory, though it normally would be
considered so under extended antidiscrimination
law. If the definition of “employer” did include reli-
gious organizations, or even the Boy Scouts, these
groups—which may have sound reasons for exclud-
ing women from occupying certain roles and men
from others and for maintaining sex-specific facili-
ties—could be coerced into eliminating any distinc-
tions. They could be coerced into endorsing a view
of marriage with which they disagree.
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Even so, some strongly object to the Utah com-
promise’s exemption scheme. The left is unwilling to
compromise even to a limited extent on these exten-
sions of antidiscrimination law. Jennifer Pizer, the law
and policy director of Lambda Legal and an advocate
of extended antidiscrimination law, understands the
effort in Utah to be a compromise between people of
goodwill on both sides—as FFA might be—but clar-
ifies that it is not a model for other efforts because
the religious exemptions are “uniquely capacious.”s®
She has called a similar bill proposed in Indiana a
“wolf in sheep’s clothing.”s! Writing for Slate, Nelson
Tebbe, Richard Schragger, and Micah Schwartzman
take particular issue with the exemptions for reli-
giously affiliated nonprofits “such as schools, hospi-
tals, and social service organizations.”s> They argue
that the exemptions allow potentially large and influ-
ential nonprofit organizations to make what they
consider to be unjust decisions based on sexual orien-
tation or gender identity.

But in fact, under extended antidiscrimination law,
the state is given the prerogative to remove access
to generally available benefit programs from institu-
tions that hold such beliefs as the traditional defini-
tion of marriage. Under the framework of these laws,
it is wrongful discrimination to act on these beliefs.
To remove (or never to grant) these exemptions
means that schools, hospitals, and social service orga-
nizations will face the threat of closure on the basis of
their beliefs about human nature and sexuality—on
the basis of the reasonable distinctions, such as pro-
viding single-sex dormitories or refusing to remove
healthy reproductive organs from the human body.

There are significant human costs to broad anti-
discrimination law.53 Colleges with institutional
commitments to a traditional belief in marriage can
be forced into an impossible choice: lose tax-exempt
status, lose accreditation, or close. Gordon College
recently underwent an accreditation scare because
of its beliefs,s4 while Mark Oppenheimer argued in
Time for the removal of tax-exempt status from reli-
gious institutions following the Obergefell decision.ss

More consequentially, adoption agencies are
forced to close. With nearly 500,000 children in the
foster system, these closures are a tragedy. One might
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imagine that the antidiscrimination law movement is
most amenable to protecting these entities, but the
evidence is to the contrary. Currently, for example,
New Hope Family Services, a New York faith-based
adoption agency, is being threatened with closure
for its “discriminatory and impermissible practices”
of placing children only with opposite-sex couples.s©
Many Catholic Charities adoption agencies have been
shut down across this nation, with ongoing litigation
in places such as Philadelphia.s7 This is not new, and it
is not unique to particular states. These closures tend
to follow the extension of antidiscrimination law.

More consequentially,
adoption agencies are
forced to close. With
nearly 500,000 children
in the foster system,
these closures are

a tragedy.

In the United Kingdom, for example, all Catho-
lic adoption agencies have closed for their “discrim-
inatory” practices of declining to place children with
same-sex couples. The chief executive of the Char-
ity Commission explained—in a concise explana-
tion of reasoning common not just in the UK—that
“in certain circumstances, it is not against the law for
charities to discriminate on the grounds of sexual ori-
entation. However, because the prohibition on such
discrimination is a fundamental principle of human
rights law, such discrimination can only be permit-
ted in the most compelling circumstances.”s® The
agencies did not fulfill this burden of proof and thus
had to close. Guarding against this kind of arbitrari-
ness is difficult. There are great costs to extending
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antidiscrimination laws for some of the weakest and
most vulnerable. The shuttering of faith-based adop-
tion agencies is tragic and must cease. Public policy
should protect the least among us.

FFA aims to protect these agencies, but its
approach seems not to address the UK agency’s state-
ments made. What if adoption agencies or colleges
and similar institutions were merely exempt? In the
realm of public accommodations, the only exemption
scheme thus far proposed that would attend to the
full scope of concerns about preference-based coer-
cion against conscience is the Marriage Conscience
Protection bill proposed by a group of law professors,
including Robin Wilson, Rick Garnett, and Michael
McConnell.39 This protection is necessary in any
jurisdiction that has extended antidiscrimination law
and covers faith-based institutions and individuals
penalized by such laws if they act in accordance with
their beliefs about human sexuality and marriage.

But the bill’s “substantial hardship” qualification,
which might reasonably limit the protection of consci-
entious objections, has been criticized as an unwork-
able rule..° Hawaii did not follow the provision’s
recommendations. Under Hawaii state law today, a
broad definition of public accommodations is com-
bined with a prohibition on “unfair discrimination,”
constituted by a denial of the “full and equal enjoy-
ment” of all goods and services. This language sounds
good, but it does not attend to religious liberty con-
cerns. In fact, the law’s only exception is the “provision
of separate facilities or schedules for female and for
male patrons.”®! If Hawaii’s government, with a Dem-
ocratic majority,®> had been a wise peacemaker, the
conversation about both the prospects and prudence
of national compromise would be much different.

But when public accommodations law is extended
to cover sexual orientation, neither side gets what
it wants. The significant conflicts are those limited
instances of wedding professionals, adoption agen-
cies, and other institutions acting on their beliefs
about marriage and sexuality. Utah reached a “com-
promise” in employment and housing that pre-
served the integrity of its faith-based institutions
and the ability of its citizens to live out their beliefs
about marriage.
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The uniquely important and politically powerful
presence of religion and its political allies in Utah
created the political ability to protect the activities
of faith-based individuals and institutions through
broad exemptions.®3 The exemptions to limited
antidiscrimination law are possible in Utah not
because there is abundant goodwill and room for
compromise to go around on this particular issue.
Rather, an overwhelming majority of conservative,
religiously attentive state legislators made the exemp-
tions—made them quite broad—and a Republican
governor signed them into law. Utah’s experience
does not prove that the FFA model will be successful
beyond the state’s borders.

The next section will explore the inherent insta-
bility®4 of and practical objections to religious
exemptions. Utah’s experience actually suggests that
these problems might occur. In their amicus brief
for the petitioner in Masterpiece Cakeshop v. Colorado
Civil Rights Commission, Republican state senators
in Utah explained their fears over what extending
antidiscrimination law might mean for conscien-
tious objections to participation in weddings and
for related goods, services, and celebrations. They
note that in the time since antidiscrimination law
began punishing objectors, “No state has enacted
legislation prohibiting sexual orientation discrimi-
nation in places of public accommodation.”®s They
continue: “If the First Amendment does not pro-
tect Petitioners [Jack Phillips], the current stalemate
will likely persist.”6¢ These same senators, who led
the Utah compromise effort in their own state, sug-
gest that the lack of clarity about First Amendment
protection and fears about its high costs are the pri-
mary obstacles to covering sexual orientation (and,
of course, gender identity) in public accommodation
antidiscrimination statutes.

Religious Exemptions Are Not a Cure-All

The Masterpiece ruling increased that lack of clarity.
The case arose from the application of the Colorado
Anti-Discrimination Act (CADA)—a broad prohibi-
tion against, among other things, discrimination on
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the basis of sexual orientation in a venue of public
accommodation—to baker Jack Phillips’ refusal to
craft a wedding cake for a same-sex couple.®” The
Supreme Court ruled in favor of Phillips, but its rul-
ing guaranteed essentially nothing that would pro-
tect Phillips and those with similar beliefs from
the harmful future enforcement of broad antidis-
crimination law. The Court did not say Phillips had
a First Amendment right to decline to design the
wedding cake. Instead, the Court’s majority rested
its ruling on the clear hostility that the Colorado
Civil Rights Commission demonstrated toward
Phillips’ religious beliefs.%® This focus suggests that
the same laws, applied without hostility, likely would
withstand the strict scrutiny test required under the
federal Religious Freedom Restoration Act.

It also calls into question FFA’s reliance on exemp-
tions. The FFA approach reflects a commonplace
understanding that the easiest way to protect those
who believe in natural marriage is to treat it as an issue
of religious belief and religious free exercise.®® Indeed,
one of FFA’s concerns is that the Equality Act, which
already passed the US House in early 2019, would roll
back “religious exemptions currently in law and . . .
explicitly prevented the application of the Religious
Freedom Restoration Act to any of the inevitable legal
conflicts.”7° But this should show conservatives that
the logic that extends antidiscrimination law tends
toward not allowing any exemptions, and this should
make conservatives wary of relying on Religious Free-
dom Restoration Acts (RFRAS) or exemptions at all.7*

A recent US Commission on Civil Rights report
recommends a narrow construction of RFRAs to
ensure that they “do not unduly burden civil liberties
and civil rights protections against status-based dis-
crimination.”7? In this understanding, however overly
simplistic it may be, the facts of any case involving
a refusal to serve same-sex couples would apply the
law to the objector. The case would be made to meet
the RFRA standard of serving a compelling interest
(combating discrimination) and in the least restric-
tive means possible. (No one can discriminate.)

This conclusion makes sense based on the lan-
guage, arguments, and holdings deployed in support
of antidiscrimination law. Those who support its
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extension are not taking issue directly with religion
as such. Sarah Warbelow, legal director of the Human
Rights Campaign—the most powerful backer of SOGI
laws—explains:

Religious organizations operating in their private
sphere have every right to determine what they
believe and how to express that belief, but when
they cross into the public square, they are and always
have been expected to engage with the rules of
civil society.73

In this view, the public square—this “civil soci-
ety”—is not free for all people. Instead, it is a place to
enforce a particular orthodoxy on matters of human
nature and sexuality and punish dissent. It does not
matter how dissenters think about their relationship
to this world or the next. It does not matter if they are
Christian, Jewish, Muslim, agnostic, or atheist. It does
not matter where or how they worship or whether
they worship at all. It matters that they abide by cer-
tain, progressive moral dictates.

On one hand, the Masterpiece ruling seems like
a win and might even seem to run against the logic
above. But several overlooked parts of Justice Anthony
Kennedy’s opinion suggest that the legal path to the
enforcement of Warbelow’s view is at least some-
what realistic. In his majority opinion, Kennedy was
silent on the Colorado Court of Appeals’ reasoning
that “discrimination on the basis of one’s opposition
to same-sex marriage is discrimination on the basis of
sexual orientation,”7+ and he seemed even to accept
the lower court’s holding that CADA is “neutral and
generally applicable.”’s The first is an objectionable
conclusion on its own terms, and the Court might
have done more to dispel the notion that surely will
continue to proliferate lower court decisions now. In
fact, it already has, most notably in the Washington
Supreme Court’s review of Arlene’s Flowers.76

The second point is worth considering for the
implications it carries for religious exemptions. What
does it mean for a law to be neutral and generally
applicable? It means religious objectors do not neces-
sarily have a claim for exemption against duly enacted
law. Applied here, it means what law professor
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Elizabeth Sepper advises civil rights commissions
to do after Masterpiece: “Handle religious objectors
with kid gloves—to avoid ‘undue disrespect’ for their
beliefs.”77 What does this approach really require?
Sepper explains, “As the majority hints . . . applying
public accommodation law to religious objectors.”78
In other words, one should take exactly the approach
of the Colorado Civil Rights Commission and
lower courts.

The Constitution
requires the government
to ensure the good of
religious freedom.

Kennedy seemed to endorse this view, perhaps
inadvertently. Consider Kennedy’s interpretation of
the free exercise clause: “The Commission did not
consider the case with the religious neutrality that
the Constitution requires.”79 No consideration is
given to whether the actual law the commission is
tasked with enforcing is neutral or might run afoul of
First Amendment requirements. Nor is it clear that
Kennedy’s statement is actually the right interpreta-
tion of what the Constitution requires. The Consti-
tution requires the government to ensure the good
of religious freedom; the question is whether exemp-
tions best ensure this good. The answer depends
on circumstances.

Perhaps more relevant to this section, exemp-
tions rely on an expansive definition of free exer-
cise, but Kennedy’s neutrality calls into question
whether this view will persist into the future. Even
if they are sometimes good, exemptions are not neu-
tral. Free-exercise cases of recent decades, such as
Church of the Lukumi Babalu Aye Inc. v. Hialeah, typ-
ically have depended on a doctrinal standard of
non-hostility rather than neutrality.8° Phillip Mufioz
articulates the potential shift:
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“The state may not suppress or persecute or be hos-
tile toward religion” is a very different doctrine than
“the state must be neutral toward religion.” The for-
mer gives legislatures latitude to protect religious
individuals and institutions. . . . The latter would pro-
hibit laws that favor religion.8!

Current exemption practices such as RFRAs,
along with potential religious exemptions, may
not pass a new standard of neutrality, because
they mean that the state is discriminating on the
basis of religion, precisely to aid religion. Kennedy
likely did not intend to make this point, but he
reveals possible future trends in jurisprudence and
legal scholarship.

But if extended antidiscrimination laws, even
without exemptions, are held to be neutral and gen-
erally applicable, these laws would pose a challenge
to social conservatives that could be met only by roll-
ing them back. Especially if this understanding of
neutrality takes hold, the narrowness is due to the
nature of the right that neutrality requires. In this
view, First Amendment rights to exercise religion or
speech are not universal claims against compliance
with general laws, nor should they be.

This view is different than the understanding in
which FFA is grounded, which holds that free exer-
cise must include only actions that flow from reli-
gious beliefs. Under this definition, free exercise
allows a person who can prove the existence of a sin-
cerely held religious belief to hold a claim against
law. This definition risks allowing the religious per-
son to, as the late Justice Antonin Scalia observed,
become “a law unto himself.”82 Religious-liberty
advocates who treat these conflicts as an issue of bal-
ancing rights—and who would extend antidiscrimina-
tion law while accommodating religion—can appear
to the general public to desire protection of entitle-
ment claims similar to those made by proponents of
sexual-identity rights.83

This strategy is not an ideal foundation for pro-
tecting religious freedom over the long term. When
conservatives repeatedly commit to expanding the
definition of free exercise, they risk relying on a sin-
gular provision of the Constitution to do the work of
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an entire structure. They ought to realize that this
approach can engender hostility toward the concept
of religious free exercise because of the inequality
on which it relies. Exemptions assume that the state
should favor religion, at least in some circumstances.
But this view can only be enacted when people think
that religion is worth favoring, and it is not clear that
most people understand religion to be anything other
than a matter of relative personal preference. Putting
the cart before the horse, so to speak—trying to pass
exemptions without first establishing a public under-
standing that religious belief and practice are worth
protecting—may prove detrimental to the future of
religious liberty.

Exemptions, then, do not always fit easily into the
project of defending religious freedom. They fit even
less easily into the antidiscrimination enterprise. As
discussed earlier, paired with extended antidiscrim-
ination law, exemptions do not go far. Paul Coleman
of Alliance Defending Freedom explains in an arti-
cle for Public Discourse that because exemptions are
presented as a “license to discriminate” and because
of efforts in the United Kingdom and elsewhere to
pare down those exemptions once SOGI laws have
passed, conservatives should be wary about the
future survival of religious exemptions.84

Some progressives agree quite candidly with this
position. Andrew Koppelman explains, “Religious
conservatives . . . have failed to grasp the purposes
of antidiscrimination law, and so have demanded
accommodations that would be massively over-
broad.”8s Koppelman has excellent insight in this
instance, and conservatives would do well to attend
to it. People generally have been willing to respect the
legitimacy of exemptions until now, amid a flurry of
anti-exemption scholarship.8¢

That is not to say that exemptions are always a poor
strategy, especially in the modern administrative-state
context. Think of parts of the Utah compromise, con-
sidered in the state’s unique political and cultural cir-
cumstances. But this shows only that, to be successful,
exemptions require particular conditions. Tolerance,
for example, is an important political virtue that gives
teeth to exemptions meant to protect institutions
and individuals of goodwill.
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But it is worth noting the absence of tolerance,
among other virtues, from discussions about new
antidiscrimination proposals. German Lopez, report-
ing for Vox on the Equality Act, notes that the most
influential voices and groups on the other side of this
debate “view exemptions for religious beliefs as huge
loopholes for discrimination.”®7 As though to prove
the point, the progressive interest group GLAAD
tweeted, “We will NEVER compromise away the pro-
tections of every LGBTQ person from discrimination
in order to satisfy those who wish to use religion as a
weapon for discrimination.”®8

Even if broad exemptions could be written into
federal law and they could provide some protection
for people and institutions—such as adoption agen-
cies and colleges—that the FFA approach seeks to
protect, they still are likely to be pared down in courts.
Relying on exemptions does not adequately address
the problem of broadly applying antidiscrimination
law. Treating marriage beliefs as a matter of religious
free exercise and using that understanding as a basis
to craft exemptions is not the best way to protect
that belief or the people who hold and act on it, espe-
cially those who are not religious.89

Relying on exemptions
does not adequately
address the problem
of broadly applying
antidiscrimination law.

Fortunately, exemptions are not the only way to
protect religion. Christian minorities faced similar
problems related to civil law in early America. But
these dissenters “did not seek a general constitu-
tional right of exemption from civil laws.”9° Rather,
they pushed for better law. Indeed, Columbia Law
Professor Philip Hamburger explains that these
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minorities “expressly disavowed such a right [to reli-
gious exemption] and frequently agitated for equal
civil rights and an absence of laws respecting reli-
gion.”9! Equal civil rights and limited scope of law
are implications of one way to understand the prin-
ciple of free exercise, which grounded the right to
religion in a natural obligation to worship God and
necessitated that religion remain outside the cogni-
zance of the civil authority.9> This understanding is
worth recovering, or at least understanding, for the
future health of religious freedom particularly and
freedom broadly.

FFA might apply this insight by seeking not to
implement exemptions but rather to create better,
more tailored law that applies equally to all without
“riding roughshod” over individual conscience as
SOGI ordinances do.93 It might consider that extend-
ing antidiscrimination law into the marketplace does
not adequately protect the beliefs it aims to protect
or even serve the common good itself. The challenge
for supporters of religious practice and faith-based
institutions, then, is not arguing for exemptions
but rather explaining to the public and defending in
political practice why and when the distinctions that
religious individuals and institutions make are appro-
priate and worth protecting.

The Common Law and the Civil Jury

As T have argued in this report, extending antidis-
crimination law to cover sexual orientation in pub-
lic accommodations is not a good resolution to the
conflicts arising from disagreement over marriage
and goods related to marriage. Still, 21 states and
Washington, DG, already have these laws.94 FFA notes
in support of its federal proposal to extend antidis-
crimination law that these existing policies cover
nearly 60 percent of the population.95 But there is
nothing inevitable about these laws being enacted in
more jurisdictions, especially the federal one. They
will or will not pass depending on careful arguments,
deliberations, and decisions.

Moreover, there is another way to understand
these conflicts—a conflict over common law property
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rights. The contours of the common law often provide
useful ways to think through particular issues. The
civil jury, then, which would apply this framework,
might provide a second-best alternative to the prob-
lem of antidiscrimination laws. It should not, how-
ever, be mistaken for the best-case scenario: rolling
back extended antidiscrimination law.

Think of the civil jury as a replacement for the
often maximalist and hostile civil rights commissions.
Not only would they likely be more reasonable and
considerate, but this process would also separate
what is broadly called “fact finding” and “law apply-
ing.” Civil rights commissions in jurisdictions with
SOGI policies do both. In Colorado, for instance, one
such commission found that Jack Phillips discrimi-
nated on the basis of sexual orientation as a matter
of fact and applied the law prohibiting that action.
The Court of Appeals, as previously noted, upheld
the notion that “discrimination on the basis of one’s
opposition to same-sex marriage is discrimination on
the basis of sexual orientation.”9¢

A jury might reasonably separate these two.
Indeed, a civil jury will entertain the standard at
common law that business owners who are not com-
mon carriers retain a right to reasonable exclusion;
in other words, they can exclude but must have a rea-
son for doing so. This means neither party is guar-
anteed victory. An ice-cream shop that refuses to
serve a gay man an ice-cream cone simply because
he is gay should be found to have unreasonably and
wrongfully discriminated against him. These stores
also have a more restrictive license in terms of exclu-
sion. A baker, though, who opens his shop in part
to serve weddings in accord with his understanding
of what marriage is should not be said as a matter of
fact to have first wrongfully discriminated based on
sexual orientation.

The common law—jury approach also is appeal-
ing for protecting the integrity and availability of
faith-based adoption agencies and colleges—if these
entities can be party to common law suits. These are
clearly dedicated to a mission, and they hold them-
selves out to the public as such. They are free to
exclude with valid reason, and perhaps even for any
reason or no reason at all (in accord with the license).
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In short, these cases are nuanced in ways that the
common law and the jury are best fit to address.

This approach has found support in recent schol-
arship.97 Following the Masterpiece ruling, Jim Stoner
advised that for similar cases in the future, our law
ought to distinguish between businesses offered to
the general public and contract services.98 Common
law expert Adam MacLeod advised the Court before
the decision, “This case falls in the broad category of
public accommodations where the business owner
has neither a general duty to serve nor a liberty to
deny service arbitrarily.”99 In other words, the enti-
ties at issue belong to a complex third category
where zero-sum rights should not govern. There is
a right to use a public accommodation and a right
to reasonably exclude from the same accommoda-
tion. The nature of the property license, which bears
on the distinction Stoner mentions, informs the
applicability and limits of these rights.

This could be a dangerous path, if the goal is to
protect the ability of people who believe that mar-
riage is a union between a man and a woman or
that biological sex is an immutable characteristic.
This path is a secondary alternative that should not
take the place of the ideal, which is to roll back the
extended laws. It is also not clear, and it exceeds
my knowledge, to what extent this scenario actually
could be implemented. Its plausibility varies by state
according to the latitude of common law causes of
action and public accommodation laws.

Further, jury trials are expensive, and their results
could be even more expensive. This could serve jus-
tice; see, for example, the recent jury decision in the
case against Oberlin College. But, a piece on this sub-
ject has recommended that juries entertain tortious
damage claim of dignitary harm.!°° This would cat-
alyze a whole host of immediate problems and even
some long-term unintended consequences.’°! One
way to mitigate this potential danger, however, might
be to legislatively limit the damages award, consistent
with the low-stakes nature of the conflict and the lan-
guage of the Constitution’s Seventh Amendment.!02

All things considered, though, the standards of
common law and the jury process might—in juris-
dictions with extended antidiscrimination law and
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depending on the extent of common law causes of
action—reflect the reality that for purposes of law
and policy there is a disagreement, in our society and
for now, to be had over the true nature of marriage. In
other words, it might give a better chance at protect-
ing the freedom of action of those who believe that
marriage is between one man and one woman than
the current system in 21 jurisdictions does. If those
jurisdictions are similarly serious about their existing
obligations and their appeals to concepts such as plu-
ralism, fairness, and peaceful coexistence, they would
do well to refer civil disputes to juries.

Conclusion

In discussing the civil jury, this report has outlined a
more fitting way to consider this particular issue and
to encourage policymakers to bring novel solutions to
the table. But this discussion is also secondary to the
main points: FFA’s approach is misguided, and a fed-
eral SOGI law would be bad policy. There are times
when it is wise to encourage compromise, especially
in a diverse and democratic society. But the wisdom
of striking a compromise, and which compromise to
strike, depends on the circumstances. Some believe
FFA is a way to resolve the LGBT rights-religious lib-
erty conflict because it ostensibly couples new federal
sexual identity civil rights with what it promises will
be sufficient protections for people of professed faith
and faith-based institutions.

But FFA is a flawed approach because its pre-
sumptions and methods fail to adequately reconcile
the disputable benefits and high costs of extending
antidiscrimination law. Gay and transgender persons
should not be discriminated against because of who
they are. But writing SOGI into law does not say that.
SOGI laws elevate and enable the state to prefer a par-
ticular, ideological understanding of the human per-
son. This understanding imposes high costs on those
who do not share it—such as elderly bakers, young
female athletes, homeless shelters, and colleges.

There has not so far been a good way to exempt
people from these costs. The events that once might
have suggested hope for this approach have not, in
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fact, proved the model. The Utah compromise model
works only in Utah and does not elevate SOGI in
public accommodations law, the evidence of gen-
uinely wrongful discrimination is not clear one way
or the other, and the holding in Masterpiece further
complicated and confused the relationship between
extended antidiscrimination law and religious free-
dom. More tailored law'®3 than SOGI ordinances still
could be proposed to target specific conflicts, but any
such proposal likely remains too narrow for advocates
and too broad for critics.

In this climate, it seems to me highly unlikely
that novel rights based on sexual identity and the
rights of those whose faith has clear teachings about
human nature and sexuality can be reconciled. FFA’s
particular quest for common ground is unworkable.
These extended antidiscrimination measures find
their primary purpose in coercing dissenters from
the reigning progressive ideas about human nature
and sexuality. The fitting response for social conser-
vatives, then, is to challenge these measures. This
challenge can begin by rolling back public accommo-
dations laws.

As part of this challenge, conservatives must
articulate how a good society preserves a struc-
ture of liberty and equal rights for all citizens.
Conservatives must also explain why the moral dis-
tinctions and decisions that many make based on
specific conceptions of human nature and sexual-
ity are not ones that should be prevented or even
derided. If one reasonably disagrees, one ought to
tolerate and not punish. The third and broadest task
is to demonstrate how enabling faith and faith-based
organizations to flourish in the public square is not
providing a “weapon for discrimination,”°4 but
rather is helping secure the common good of a mod-
ern democratic community.
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Appendix A. More on FFA Support

onathan Rauch champions “the obvious compro-

mise—protections for gay people plus exemptions
for religious objectors,” even in public accommo-
dations.!o5 He includes suggestions such as exemp-
tions for expressive enterprises and small businesses.
He also follows the New Mexico Supreme Court,1°¢
Andrew Koppelman,'°7 and John Corvino!©8 in
endorsing a notice or “preference” posting proposal to
placate First Amendment concerns; this is an entirely
inappropriate idea, also criticized from the left.109

In any case, religious accommodations are for
Rauch probably an affordable concession. They are
also qualified by “serious inconvenience or digni-
tary shock.”1° The former draws on a 2013 Marriage
Conscience Protection proposal from a group of law
professors in Hawaii. The latter is perilous for any
sufficient exemption scheme. If it is used to limit the
claims of a traditional marriage believer in these con-
flicts, then there is no reason to think that exemp-
tions make the situation any better for those people
and the institutions they run. Being confronted with
moral opposition to personal matters is shocking, but
it is shocking to everyone for all kinds of reasons and
in all kinds of ways.!"* The law, as both conservatives
and some progressives think, cannot touch that kind
of dignitary shock as such.!2

In terms of the nature of the rights and pur-
poses of antidiscrimination law, Rauch’s work ini-
tially reflects the same reasoning as FFA, arguing,
“The black civil-rights model isn’t a great fit for the
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LGBT issue, and . . . equating opposition to same-sex
marriage with racism is especially problematic.”"3
But his presentation of discrimination is revealing.
Rauch notes that discrimination is “a dirty word in
America. And it should be.”"4 But people discrimi-
nate, in the benign sense of making distinctions, every
day. So why should discrimination taken by itself be
thought of so poorly? We “discriminate” in all kinds
of ways every day.

But, in explaining the roots of the zero-tolerance
attitude that pervades the left, Rauch explains that
no one “should need to be reminded today how . . .
legal and cultural discrimination oppressed, abused,
and terrorized African-Americans.”5 Of course, peo-
ple know what happened, need not be reminded,
and must not ever experience that again. But it is
not clear how carefully we attend to the layers, espe-
cially of why and how we were able to overcome this
grave evil. People actually should be introduced to
these things—of things such as the fundamentally
illiberal6 nature of Southern regimes that built, pro-
tected, and extended slavery and, more importantly,
of Abraham Lincoln’s constitutional statesmanship
and Frederick Douglass’ courageous activism.!'7 They
might have different views of the issue today and
of how the law should be used here.'8 Their priori-
ties were natural equality and liberty."'9 These prin-
ciples can provide the foundation for renewal and a
response to the challenge of SOGI laws.
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Appendix B. A Need?

In terms of broad trends of discrimination and

inequality that supported the case for prohib-
iting racial discrimination in the 1964 Civil Rights
Act, the trends for the gay community are quite the
opposite.2° One need only look at the Human Rights
Campaign’s announcement regarding the Business
Coalition for the Equality Act to see the power-
ful cultural and market forces.’2! Most Fortune 500
companies internally prohibit discrimination on the
basis of sexual orientation.’?> Extralegal forces have
already addressed any wrongful discrimination against
LGBT persons and the general harm of any broad eco-
nomic inequality.

This trend holds to more specific situations, such
as for gay couples.’?3 For some advocates, though, cul-
ture and market is not enough and not reliable. They
accuse those who point to the strength of these extra-
legal forces in this context of ideological libertarian-
ism.124 But these advocates either understate or want
to overlook just how powerful these forces are in sup-
porting one side of the issue.

The case of the 2015 Indiana Religion Freedom
Restoration Act (RFRA) and the small, family-owned
Memories Pizza in Walkertown, Indiana, exemplifies
their strength. Following mere comments from one
of the owners that they would unfortunately have
to decline to cater a same-sex wedding (while they
would not deny service as such to the same people),
threats flooded in from social media. The Christian
owners of a pizza place in a small midwestern town
were “in hiding basically, staying in the house.”125

The interview that sparked the controversy was
based on a question about Indiana’s newly passed
RFRA law, which was amended to clarify that it would
not override local antidiscrimination ordinances
after threats from Apple, Walmart, and the National
Collegiate Athletic Association to boycott Indiana.!26
Patrick Deneen offers an excellent analysis of this
relationship: “The protection that might have been
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afforded by RFRA and the First Amendment has
been shown to be a parchment barrier in comparison
with the might and power of cultural and financial
elites.”127 The most powerful corporations are wield-
ing their status to impose a new vision of religious
orthodoxy—but one without God. But they are pri-
vate actors, so the Constitution is silent about what
ought to be done in response.

Those pushing extended antidiscrimination law
have essentially all the cultural power behind them.
It is still ongoing today. Take, for example, the recent
opposition to Chick-fil-A. The fast-food chain has
been excluded from new business in several places
on the basis that lawmakers “do not have room in
. . . public facilities for a business with a legacy of
anti-LGBTQ behavior.”28 Its faults include the own-
ers voicing opposition to same-sex marriage and its
donations to the Fellowship of Christian Athletes and
the Salvation Army. These conflicts are intractable,
and those pushing law do not even need the law to
do the work of marginalizing beliefs they do not like.

Yet still, the state might consider social harm, or
those “cultural ideas and attitudes unfairly impugn-
ing a group’s abilities, actions, character, proper
social status, or moral worth.”29 When debilitating
and unjust attitudes toward a group manifest in wide-
spread harm to conditions that enable them to live
freely, the state might have another legitimate rea-
son to punish actions that flow from those attitudes.
Advocates cite self-reported studies of discrimination
to support this point.

A compilation of complaints to Lambda Legal’s
Help Desk from January 2008 to August 2017 details
over 1,000 self-reported incidences of “discrimi-
nation in public accommodations from cradle to
grave.”13° A study from the Williams Institute at the
University of California, Los Angeles,'3! shows that for
every 100,000 LGBT adults, four complaints in ven-
ues of public accommodation are filed each year.13?



YOUNG SCHOLAR AWARDS PROGRAM 2018-19

But there is a missing piece to these statistics, and
it is the most important factor for public policy that
intends to combat discrimination. These studies do
not present the correlation between complaints and
actionable discrimination (even by sometimes maxi-
malist civil rights commissions).

Complaints themselves do not determine action-
able and non-actionable cases. The Williams Institute
study compiles information based on state enforce-
ment agencies, but the records of such agencies indi-
cate that complaints cannot be a conclusive route to
the extension of antidiscrimination policy.

Take, for example, Colorado. CADA prohibits,
among other things, discrimination on the basis of
sexual orientation in a venue of public accommoda-
tion.33 The law and its enforcement considers the
refusal to serve same-sex couples wrongful, no mat-
ter the context—to refuse is to deny the “full and
equal enjoyment” of goods, services, and so forth.134
But even though these commissions are often quite
overzealous, cases of action in this realm are strikingly
few. Complaint filings with the Colorado Civil Rights
Division for fiscal years 2016 and 2017 reveal that an
overwhelming majority of formal complaints in this
realm—66 of 68—were found to have “no probable
cause” for further investigation (even with the Civil
Rights Commission as both the fact finder and law
applier—an important distinction for the common
law-jury approach that will be discussed later.135)

More to the point, in their report for fiscal years
2011 and 2012, there was one actionable case of dis-
crimination in public accommodations.!3¢ It might
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in fact be that the only case of wrongful “discrim-
ination” in this context the commission pursued
in 2012 was that of Jack Phillips. Phillips declined
to serve a wedding cake to a same-sex couple but
offered to serve them anything else in his store.137
That does not appear to be a debilitating attitude
or even, given the facts, an action worth punishing.
That this might reflect the nature of most refusals to
serve gay persons and couples is not a certainty, but
it is at least a distinct possibility in today’s relatively
tolerant society.

This reading of the evidence is supported, perhaps
unintentionally, by Andrew Koppelman. He is worth
quoting at length.

Hardly any of these [refusal] cases have occurred:
a handful in a country of 300 million people. In all
of them, the people who objected to the law at issue
were asked directly to facilitate same-sex relation-
ships by providing wedding, adoption or artificial
insemination services, counseling, or rental of bed-
rooms. There have been no claims of a right to simply
refuse to deal with gay people.3®

This point speaks to the inaccuracy of the race
analogy, first in terms of pervasiveness. African
Americans were excluded from basic public goods,
such as gas stations and hotels. Koppelman’s observa-
tion highlights that refusals to serve gay people sim-
ply because they are gay—for example, the owner of
an ice-cream shop denying a gay person an ice-cream
cone—are most likely not happening.
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Appendix C. The Race Analogy

D ] ost scholarship from the left relies on the

similar to race; the race analogy, therefore, ought to

notion that discrimination in this context is

be explored. Following the logic of the Civil Rights
Act, Andrew Koppelman argues antidiscrimination
law, when “certain special conditions, pervasive pat-
terns of exclusion with such deep cultural roots that
the market is unlikely to remedy them,” is justified. “In
such cases, it is appropriate to create a right to be free
from discrimination. That is why the Civil Rights Act
of 1964 was necessary and why LGBT people should
now be protected against discrimination.”39 There
is a case to be made for this understanding of law-
making, which seeks to rectify historical injustice.!4®
Moreover, the actual matter of one’s sexual orienta-
tion is irrelevant to most transactions that will hap-
pen in a public marketplace. But even so, to justify the
costs of extending antidiscrimination law in a way that
serves the common good, evidence of outright refus-
als in contexts in which it is totally irrelevant has not
been offered.

But for Koppelman, it is about more than need.
Indeed, it is quite difficult to square Koppelman’s
understanding that those who oppose same-sex mar-
riage do not “need to be punished or driven out of
the marketplace”4! with his reliance on the flawed
race analogy to explain some of the key purposes of
antidiscrimination law. Koppelman seems to want
to liken the refusal to serve a same-sex couple to the
abhorrent belief in racial superiority.14* Antidiscrimi-
nation law, he emphasizes, finds an essential purpose
in serving a project of “social reconstruction.”43

He relies solely on the analogy to racial dis-
crimination to explain how this might be the case.
Koppelman elaborates elsewhere, “[Antidiscrimi-
nation law] helps reshape culture in order to elimi-
nate patterns of stigma and prejudice that constitute
some classes of persons as inferior members of soci-
ety.”144 So, in the case of race, antidiscrimination law
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targeted beliefs of white supremacists and the actions
that flowed from those beliefs.

Antidiscrimination law is powerful. Koppelman
explains the purposes. “Canonically, they are the
amelioration of economic inequality, the prevention
of dignitary harm, and the stigmatization of discrimi-
nation.”45 The first, as demonstrated in the previous
part, does not clearly exist in a way antidiscrimina-
tion law would touch. The second could be true,
but it depends on the situation and definition. The
third is true only if the decision is clearly wrongful
discrimination, rather than a disagreement and dis-
tinction based on moral judgment.146

Besides Koppelman, others continue to rely on the
race analogy. Jennifer Pizer, the law and policy direc-
tor for Lambda Legal, makes her case for extend-
ing antidiscrimination law by emphasizing the race
analogy. “As LGBT people now step forward—chal-
lenging falsehoods and insisting upon equal citizen-
ship in both law and fact—it is simply another chapter
of this familiar American story.”47 Louise Melling of
the American Civil Liberties Union grounds her asser-
tion that sweeping antidiscrimination measures are
necessary in how the Senate Commerce Committee
considered the enactment of the 1964 Civil Rights
Act in the context of public accommodations.48
For John Corvino, any such refusal to serve same-sex
couples is always wrong: It is objecting to equal con-
tact with gay people because it is “refusing to sell gay
people the very same items they sell to other custom-
ers.”49 His conception of how much dissenters can
(and should) be accommodated is little to none. The
dispute over the nature of the refusal extends to the
Supreme Court.!s°

But Anderson and Sherif Girgis give a nuanced
account of when such refusals might be reasonable.
They are reasonable declinations to endorse or par-
ticipate in what might be viewed as morally objec-
tionable conduct.’! This is a moral dispute; the costs,
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then, of the state favoring one side of a legitimate
moral debate and stifling dissent are too high for a
free society to tolerate. If the nature of the refusal
is one of reasonable disagreement and not an objec-
tion to the equality of persons, or even to their traits
regarding sexual orientation, it follows that the law
should not punish.

Other examples of similar distinctions that the
law does not consider wrongful discrimination are
making sex-specific housing, bathrooms, and locker
rooms.'s> These are reasonable distinctions that the
extension of antidiscrimination law bars. And pre-
viously suggested, these might be some of the only
cases that its extension actually affects.

Lawmakers would do well to consider how the
race analogy fails, both in terms of degree and kind.
Girgis explains, ‘Jim Crow was about avoiding con-
tact with certain patrons, by refusing them any ser-
vice at all; complicity claims are about denying
certain services—whoever comes in to order them—
while avoiding contact with no one.”s3 In other
words, the objection is not the person, the couple,
or their dignity and equality, as is the case with racial
discrimination. Justice Neil Gorsuch notes in his
Masterpiece Cakeshop concurrence, “Mr. Phillips testi-
fied without contradiction that he would have refused
to create a cake celebrating a same-sex marriage for
any customet, regardless of his or her sexual orien-
tation.”’54 It is the marriage-related product (service,
good, and otherwise), not the people, that Phillips
was objecting to.

To emphasize the differences between racial dis-
crimination and objections to same-sex marriage,
Ryan Anderson and the civil rights leaders underscore:

Bans on interracial marriage . . . have existed only

in societies with a race-based caste system, in
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connection with race-based slavery. Opposition to
interracial marriage was based on racism and belief
in white supremacy, and thus contributed to a dehu-
manizing system treating African-Americans first as
property and later as second-class citizens.!ss

And Jonathan Rauch recognizes:

Everyone understood that people of different races
could intermarry, in principle. Indeed, that was
exactly why racists wanted to stop it, much as they
wanted to stop the mixing of races in schools. In both
intent and application, the anti-miscegenation laws
were about race, not marriage.'s¢

To claim, then, a crucial association between those
who object to same-sex marriage and the institution
of anti-miscegenation laws entirely misses the point.’57

By contrast, Anderson writes—and custom, expe-
rience, and reason bear out—“support for marriage
as the conjugal union of husband and wife has been
a human universal until just recently, regardless of
views about sexual orientation.”’s8 It is based not

«

on animus against gay people, but rather “on
the capacity that a man and a woman possess to
unite in a conjugal act, create new life, and unite
that new life with both a mother and a father.”'59
Rauch himself highlights that “marriage has always
been gendered.”1¢©

The institution of marriage, especially insofar as
the state might care about it, and the principles that
support it have always had to do with the biological
realities of those involved. To say, then, that marriage
is in principle an opposite-sex institution is not nec-
essarily to exclude. This argument is of course more
reasonable and defensible than the abhorrent notion
that some races are inferior to others.
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Appendix D. More on the Civil Jury

If the Civil Rights Act declared that race was never

a valid reason to exclude, then civil rights com-
missions that followed this issue justifiably take both
that kind of exclusion and a jury trial that might fol-
low from it out of common law norms and institu-
tions that might otherwise govern the marketplace.
But if sexual orientation will not in the law be treated
as exceptionless as race is, then there are cases in
which sexual orientation—more precisely, actions
related to sexual orientation—might be a valid reason
to exclude from some services.

The question of whether a refusal to serve a
same-sex couple or gay persons!®! in particular con-
texts is actually discrimination on the basis of sex-
ual orientation is not one for broad positive law and
zero-tolerance civil rights commissions. The contours
of the civil jury approach, then, might serve jurisdic-
tions in which antidiscrimination law has already
been extended well.

This once and potentially once again praisewor-
thy institution could inject the moral deliberation
of ordinary Americans into the charged environ-
ment of these cases.!0> The jury embodies a certain
aspiration—founded in experience, reason, and
custom—that citizens might reasonably adjudicate
moral disputes (which are often about sincere beliefs
and high-running emotions) among fellow citizens.
It has a notable history.

For example, in Virginia the common law and the
jury were recognized as principles for political life
by the 1776 Virginia Declaration of Rights. Section 11
states “that in controversies respecting property, and
in suits between man and man, the ancient trial by
jury is preferable to any other and ought to be held
sacred.”03 The Seventh Amendment of the US Con-
stitution declares a law of the land: “In suits at com-
mon law, where the value in controversy shall exceed
twenty dollars, the right of trial by jury shall be pre-
served.”64 Although this amendment has not been
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incorporated, one way to read the principle is that in
low-stakes civil disputes involving common law prop-
erty rights, juries are crucial institutions.

Some argue that a place opening itself to the pub-
lic abrogates its right to reasonable exclusion. Joseph
Singer, for example, argues that businesses “hold-
ing themselves out as ready to [serve the public]”
must serve the public, without attention to context
or purpose.1%s But it is more likely that the common
law right to use a public accommodation, as David
Bernstein holds, “had its origins in preventing the
abuse of monopoly power, not antidiscrimination
concerns as such.”266

It is inherent to the very principle of private own-
ership that someone opening property to serve the
public can serve in accordance with a (valid) pur-
pose. Singer’s argument, as a matter of principle,
implies that they could not do so because they sim-
ply have no such right to consider excluding. This
principle, when applied to other highly controversial
areas, might mean that abortion clinics, for exam-
ple, would have no claim to exclude pro-life activists
from the premises.167

So, when do public entities wrongfully discrimi-
nate on the basis of sexual orientation? This is a ques-
tion of fact for the jury to find. This means neither
party is guaranteed victory. An ice-cream shop that
refuses to serve a gay man an ice-cream cone simply
because he is gay should be found to have unreason-
ably (wrongfully) excluded. These stores also have a
more restrictive license in terms of exclusion. A baker,
though, who opens his shop to serve in part weddings
in accord with his understanding of what marriage is
should not be said as a matter of fact to first wrong-
fully discriminate on the basis of sexual orientation.

The common law-jury approach is also appeal-
ing for protecting the integrity and availability of
faith-based adoption agencies and colleges—if these
entities can enter into common law suits. These are



YOUNG SCHOLAR AWARDS PROGRAM 2018-19

clearly dedicated to a mission, and they hold them-
selves out to the public as such. They are free to
exclude with valid reason and perhaps even for any
reason or no reason at all (in accord with the type of
license). In short, these cases are nuanced in ways
that the common law and the jury are the best fit
to address.

The legal details of the extent to which this path
might exist are beyond the scope of this report. But
if this path might exist in some jurisdictions where
law is extended, those concerned with protecting the
traditional marriage belief might try to push a state’s
obligation to jury trial in these cases. The appeal for
conservatives, in the short term, is quite simple. Juries
are potentially more reasonable avenues for conflict
resolution than are civil rights commissions.

The scope of powers for civil rights commissions
should be compared to the scope of powers for juries
in future research, but it is at least possible that
juries will be fairer in fact than civil rights commis-
sions will be. If antidiscrimination laws are used as
weapons, then a jury process might do something to
temper the blow. The jury process could adjudicate
and correct the problematic understanding of some
courts, as mentioned above, that “discrimination on
the basis of one’s opposition to same-sex marriage is
discrimination on the basis of sexual orientation.”68
Bakeries, other businesses, adoption agencies, and
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the like might not win every time, but they stand a
potentially better chance of being protected in front
of a jury.

The long-term appeal is perhaps some wishful
thinking, but it is worth mentioning nonetheless. High
praise of the institution of the civil jury comes from
perhaps the greatest expositor of American political
tendencies: Alexis de Tocqueville. He observes:

The jury, and above all the civil jury, serves to give to
the minds of all citizens a part of the habits of mind
of the judge; and these habits are precisely those
that best prepare the people to be free. It spreads to
all classes respect for the thing judged and the idea
of right.169

Furthermore, “It teaches men the practice of
equity. Each, in judging his neighbor, thinks that he
could be judged in turn.”

Engagement in the juryis a practice in the common
good. Especially in our present moment, in which the
aging population holds jury duty to be vitally import-
ant to citizenship, while less than half of the younger
population regards it as such, we ought to be particu-
larly concerned.'7° A decline in how people conceive
of participation in a basic civic institution—one once
held to be so important—seems problematic for the
health of the republic.
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Appendix E. The Cultural Narrative

The 2015 Obergefell v. Hodges ruling compelled
states to recognize same-sex marriages. But it
also made clear one way the ruling might relate to
other facets of law and public life. Even as Obergefell
was criticized for its usurpation of the moral demo-
cratic process, perhaps most powerfully by the late
Justice Antonin Scalia,'”* the majority took care to
emphasize, “Many who deem same-sex marriage to
be wrong reach that conclusion based on decent and
honorable religious or philosophical premises, and
neither they nor their beliefs are disparaged here.”72
This statement is best understood as Justice Anthony
Kennedy’s policymaking guidance.

The story of the marriage debate, Obergefell, and
Justice Kennedy’s guidance is worth telling because
it provides the proper context for legislative propos-
als that deal with marriage and the public square. The
Obergefell ruling is relevant to lawmaking because
insofar as it makes us assume the disagreement over
marriage is settled, it can lead us to propose and
accept bad policy.

The ruling was not intended to provide an impe-
tus for manipulating the way civil law handles market-
place conflicts into preferring one view of marriage.
Unfortunately, that is exactly what the extension of
antidiscrimination law does. This instinct is decid-
edly illiberal. Ryan Anderson and Sherif Girgis for-
mulate the problem that Obergefell created for policy:
“Some think that a proper aim of state recognition
of same-sex marriage is to contain and ultimately
eliminate the idea among private parties that
marriage is opposite-sex.”'73

That is what expansive antidiscrimination mea-
sures do, at least in the long term. They are funda-
mentally illiberal measures proposed in the name of
liberal tolerance.'74 That is part of the reason why reli-
gious exemptions miss the point. The objection is not
to religion as such, as most proponents of these laws
are perfectly fine accepting that people will worship
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one god or another. At least in part, the objection is
to what some consider a disagreeable opinion on a
moral matter.

Furthermore, Kennedy’s guidance is consistent
with a 2014 statement, titled “Freedom to Marry,
Freedom to Dissent: Why We Must Have Both,” from
leading members of the law, business, and academic
communities who have long supported same-sex
marriage.'75 Consistent with the nation’s liberal tra-
dition, the statement underscores the importance
of maintaining the conditions of a free and plural-
istic society. Although we might create room for
same-sex relationships to be legally recognized by the
state, they say, we “cannot wish away the objections
of the Christian, Jewish, and Muslim faith traditions,
or browbeat them into submission” (or their ability
to associate).176

The state should not attempt to settle matters on
which reasonable people disagree; such an act would
set the dangerous precedent that the state might
legitimately squash dissent from the majority opin-
ion. Indeed, the statement wisely highlights that pur-
suing such ends would be “sadly ironic in light of our
movement’s hard-won victory over a social order in
which LGBT people were fired, harassed, and socially
marginalized for holding unorthodox opinions.”77
It is perhaps telling that some signatories of this let-
ter have since come out quite aggressively against the
freedom of, for example, Jack Phillips.178 But never-
theless, the words and ideas in the message communi-
cate something true about liberal political justice—to
not only accept to let another live as he will but also
see to it that he is able.

Following the Obergefell ruling, many people of
goodwill continued to believe that marriage is only
between one man and one woman. The recent cases
of wedding professionals refusing to serve same-sex
couples accordingly reveal facts that are by any rea-
sonable standard sympathetic to the objectors.!79
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The public servants who have been fired, the adoption
agencies that have been forced to close, the colleges
coming under fire—among other institutions—are
significant cause for concern.’8¢ We all ought to sup-
port avenues of conflict resolution that do not pun-
ish reasonable people for holding various positions on
the unsettled debate over the nature of marriage.

For all the citations of social science and polling
data in papers covering this topic, the most interesting
poll asks the question: Should the baker be prosecuted
(legally punished) for refusing to serve a same-sex
couple’s wedding? Only 29 percent of respondents
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said yes.!®! While this number is still perhaps too high,
the response highlights the gap between how the
laws might appear at first, by promising to fight dis-
crimination, and the way in which most people want
the law to actually work. People of goodwill do not
want the law to punish other people of goodwill.’82
While tailored measures to target obviously wrong-
ful discrimination might be crafted, those are not the
proposals at hand. The nation’s common good is fun-
damentally liberal. It should be more about preserv-
ing the conditions for all to flourish than preferring
to support the position of some.
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Appendix G. The Common Good

Liberty (particularly religious liberty), property
license, and the freedom of association provide

the foundations to flourish; they are not ends but
rather essential means. For an excellent explanation
of when antidiscrimination law is justified in light
of these considerations, Ryan Anderson and Sherif
Girgis explain, “The best reason to fight discrimina-
tion is to keep it from passing a tipping point, beyond
which people aren’t simply inconvenienced here or
there but are locked out of markets for meeting basic
needs.”83 They continue, “The law isn’t about siphon-
ing evil out of every heart. It’s about setting up and
keeping up the conditions under which everyone can
adequately pursue the basic goods of human life.”184
Furthermore, they clearly assert, “Liberty isn’t a basic
good. It’s only a means. Two facts are needed to rebut
this presumption, the need for the ban must be high,
and the cost of enforcement low.”185

Indeed, to deny through law these conditions of
flourishing to some groups is to commit a great injus-
tice. At this broader scale, Rick Garnett provides
excellent context. “Constitutionalism is the enter-
prise of protecting human freedom and promoting
the common good by categorizing, separating, struc-
turing, and limiting power in entrenched and enforce-
able ways.”86 Of course, “not all antidiscrimination
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efforts will fit well within this enterprise.”*87 Applied
to the issue at hand, consider Garnett again: “Some-
times, it is wrong—wrong in a way that implicates the
concerns of a liberal, constitutional government—for
religious communities and actors to ‘discriminate.’
But, sometimes, it isn’t.”188

The rightness or wrongness of the kind of “dis-
at hand—the refusal to provide
same-sex couples with wedding cakes, place children

crimination”

with them, include an understanding of marriage
they oppose in college codes, and so forth—turns,
simply, on whether the belief that marriage is only
between one man and one woman is legitimate. Soci-
ety should eagerly uphold at least the legitimacy of
this view.

In fact, John Inazu notes that important progres-
sive causes have depended on, for example, the “pro-
tections for gay social clubs and gay student groups
that were vital to the early gay rights movement.”89
These clubs were protected through, Adam MacLeod
explains, the “liberties of property and association,
often in places that were held open as public accom-
modations.”9° The circumstances in which antidis-
crimination law is made and how it is constructed and
applied matters for all citizens, not just the ones with
a cultural or political majority.
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