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Do Nonreligious Conscience 
Claims Have Merit?

EVALUATING THE SUBSTANCE BEHIND  
THE EXEMPTION REQUESTS OF HEALTH  
CARE PROFESSIONALS

Renée Waller

Traditional religious viewpoints have long con-
flicted with health care procedures such as 

abortion, physician-assisted suicide, and gender reas-
signment surgeries (GRS). However, these moral 
objections are often shared outside prominent reli-
gious circles. While convictions vary in their source  
or origin, the nonreligious conscience is a promi-
nent force that is active in lobbyist groups and intel-
lectual debate. This report seeks to develop tools to 
understand the substance of a conscience claim by 
looking uniquely at increasingly prevalent nonre-
ligious objections in the health care industry. The 
report tests the merit of nonreligious health care 
exemptions philosophically and legally to determine 
whether nonreligious exemptions can and should 
exist in a pluralistic society. 

I find that nonreligious health care conscience 
claims can be supported within a natural law frame-
work, which provides a substantive defense of con-
science and the pursuit of the natural good and 
adjudicates principles that weigh the moral goods in 
a society. With biotechnology developing at acceler-
ated rates in the modern world, a discussion about 
the value of conscience and its freedom in Western 
society will become even more salient. It is legally and 
culturally crucial to develop the proper philosophical 

grounding and operating principles to justify the  
protection of a conscience claim and adjudicate con-
tending viewpoints. 

Background 

To begin this task, one must first understand the two 
main legal protections for a conscience claim—reli-
gious and nonreligious exemptions.

Religious Exemptions. From ancient examples of 
Sophocles’ Antigone, in which the titular character fol-
lowed her sacred conscience regardless of human law 
and its consequences, to more contemporary issues 
of abortion and euthanasia, a religiously informed 
conscience claim has had a voice throughout history.1 
It was a vehement defense of the religious conscience 
that fueled the establishment of American colonies. 
It was faith in the legitimacy of the conscience that 
informed the American democratic experiment.2 

Since then, after centuries of laws and policies, 
a great deal of ink has been spilled unpacking the  
philosophy and rationale behind religious exemp-
tions. A religious exemption is an accommoda-
tion provided for individuals to be free from legal 



94

YOUNG SCHOLAR AWARDS PROGRAM 2019–20

obligation should a law conflict with their ability to 
exercise their religion.3 The freedom of conscience, 
explicitly a religious conscience, is protected in the 
Constitution through the First Amendment’s free 
exercise clause.4 Overall, the protection of the free 
exercise of religion allows a person to act on his or 
her perceived duty to something higher.

Nonreligious Exemptions. Nonreligious people 
also have duties and obligations concerning the good 
of society. A nonreligious exemption protects the 
exercise of conscience that may stem from a moral  
or philosophical belief when it conflicts with law.5 
While atheism as a belief system does not attain 
explicit protected status in the Constitution, specific 
nonreligious conscientious objections—such as in 
wartime or concerning vaccines—do have a history  
of protection in law.6 

Richard Arneson points out that freedom of 
thought and expression are generally protected in the 
First Amendment, further protecting a person regard-
less of the religiosity of his or her thought or expres-
sion.7 Because of the First Amendment’s directives, 
it has been common practice in policy to try to pro-
tect individuals’ conscience. The US Department of 
Health and Human Services (HHS) recognized gen-
eral conscience claims in its new “conscience clause” 
rolled out in May 2019, promising to “promote and 
protect the fundamental and unalienable rights of 
conscience and religious liberty.”8 Here, both con-
science generally and religious liberty are labeled 
as unalienable rights. In this report, nonreligious  
conscience, its legitimacy, and the scope of nonreli-
gious health care exemptions are the focus.

While a nonreligious health care exemption request 
can come in many forms, the most common exam-
ples of nonreligious conscience claims come from 
those who feel their duty as professionals and code 
of ethics conflict with legal requirements. One case 
that reached the courts in 1980 was Pierce v. Ortho 
Pharmaceutical Corp. A research physician refused to 
work on loperamide, a drug being developed by her 
employer, because she believed the drug violated the 
Hippocratic oath.9 Due to a combination of expand-
ing medical technology (i.e., biotechnology and stem 

cell research) and expanding medical requests that 
pertain to more than basic medical care for the sick or 
hurting, health care professionals are likely to make 
judgments regarding issues not previously encoun-
tered. While nonreligious exemption requests grow, 
challenges to their legitimacy will likely expand at a 
corresponding rate. 

The Shift from Sacred to Secular. Throughout 
intellectual history, there has been an overriding shift 
from a religious-dominated concept of conscience to 
a reason-dominated understanding. In the ancient 
Greek and Roman literature of Homer and Virgil, 
right and wrong were revealed from divinity.10 Nature 
itself cried out in pain at injustice, and concepts such 
as honor and purity were distinct, desirable character 
traits. Plato articulated a relationship between moral-
ity and divinity, arguing that the gods knit within 
nature natural punishments for injustice and good 
would be, at the very least, rewarded in the afterlife.11 
The morality plays were a genre of medieval enter-
tainment that personified moral attributes, and their 
messages were greatly influenced by the church both 
pre- and post-Reformation.12 In the American colonial 
period, individuals continued to use divine authority 
to inform their actions and beliefs, sometimes in a 
mystical way divorced from reason.13

The rise of a secular morality was informed largely 
by the dawn of the European intellectual movement 
in the 17th and 18th centuries—the Age of Enlighten-
ment. At the time of the Industrial Revolution and the 
increase of labor outside the home, classical attach-
ments of family and religion began to break down. 
English philosopher Basil Mitchell argued, in the fash-
ion of Edmund Burke, that ties of associations such 
as the family and church powerfully instill practical  
“sensibilities” concerning morality.14 Instead of the 
sole source of truth and morality stemming from a 
religious authority or God directly, each person is 
empowered to pursue truth through his or her every-
day experiences and reason, drawing on self-evident 
truths.15 The formative philosopher Immanuel Kant 
spearheaded this idea in The Metaphysics of Morality, 
arguing that morality could be derived from reason 
alone without starting with God’s existence. Truth 
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could be intuitively evident through the instrument 
of reason.16 This kind of intellectual thought fueled 
the advances of secular humanism and had the effect 
of advancing moral values in an explicitly nonreli-
gious context.

Rise of Nonreligious Exemptions. In the American 
context, new cultural and legal precedents reflect the 
rise of secular morality—namely, the precedents for 
nonreligious exemptions concerning medical pro-
fessionals, including (1) an increased use of secu-
lar arguments in morally contentious issues and (2) 
more explicit support for nonreligious exemption 
requests in federal and state legislative and judicial 
bodies.17 Based on these trends, health care exemp-
tion requests are projected to come from an increas-
ingly nonreligious pool of health care professionals  
in the foreseeable future. 

Rise of the “Nones.” One reason for this trend is 
the increase in those who describe themselves as 
nonreligious. Generally, studies show the rise of 
the “nones” in America—people with no religious  
affiliation. In one notable study, only 6 percent of 
Americans identified with no religious affiliation in 
1991. By 2016, a quarter of Americans claimed no for-
mal religious identity, solidifying this group as the 
largest “religious group” in America. Religious affilia-
tion is no longer a quality taken for granted but is, in 
fact, declining.18 

Practically, those with no religious affiliation 
still operate from real values and beliefs, even if 
those values are things such as wealth or pleasure. 
Thus, secular ideas of the good life have continually 
expanded and have become divorced from explicitly 
religious groundings. Particularly, convictions and 
beliefs concerning human rights or the value of life 
in general that were once held exclusively by reli-
gious populations have now been brought under the 
secular umbrella. 

Canadian Physician-Assisted Suicide. One pertinent 
example from Canada shows a non-faith-based con-
ception of morality conflicting with the legalization 
of physician-assisted suicide. A coalition of doctors in 

a nonreligious organization with nonreligious objec-
tions, Canadian Physicians for Life, has risen to the 
forefront of the Canadian political debate.19 Based 
on medical ethics and the dictates of the Hippocratic 
oath, the group objects to providing or being a part 
of physician-assisted suicide. It has demanded that 
a doctor’s conscience rights be protected and chal-
lenged the assertion that patients have a right to  
compel their doctor to kill them or refer them to be 
killed. While David Anderson, a conservative member 
of parliament, introduced a bill amending the crim-
inal code so as not to intimidate health care profes-
sionals into taking part in this practice, the proposal 
did not pass.20 

Conscientious Objectors in Wartime. As a parallel exam-
ple, scholarship has noted the invasion of secular ide-
als, most notably involving conscientious objectors 
in wartime. While wartime conscientious objec-
tors came from a particularized religious circle, now 
objectors have primarily secular humanitarian moti-
vations.21 In 1965, the Supreme Court even responded 
to this altered reality in United States v. Seeger. There, 
the Court expanded the understanding of religion to 
include a sincere and meaningful belief “occupying in 
the life of its possessor a place parallel to that filled by 
the God of those admittedly qualified for the exemp-
tion,” to accommodate the newly formulated secular 
conscientious objections.22 Following that, in Welsh 
v. United States, the Court went further, saying that 
“ethical and moral beliefs” could qualify as religious 
convictions.23 These Court decisions concerning  
conscientious objectors reflected a new understand-
ing of moral ideals possessed by secular actors.

The Secularized Argument for Vaccines. Religious 
exemptions also used to dominate requests for vac-
cine exemptions. In the past, the majority of exemp-
tion claims were made by religious sects such as 
traditional Dutch Protestants, who argued that what-
ever happened to their children was predetermined 
by God, and they did not want to introduce an artifi-
cial agent into their children’s health. 

In more contemporary times, personal beliefs and 
personal apprehension to vaccines make up most 
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exemption requests. This is partially driven by sec-
ular movements such as holistic health, which seeks 
to equip the body to naturally fight maladies with-
out vaccines.24 Disregarding the element of God’s 
predestination, there is a mutual desire between the 
conscientious Christians and a more secular, holistic 
approach to preserve the human body’s naturalness. 
While these two objections are similar in character, 
they fly under different banners. 

Today, few remember the reasons for a religious 
exemption for vaccines.25 This example of vaccina-
tions demonstrates an increasing secular owner-
ship of moral convictions over previously religiously  
dominated viewpoints.

Nonreligious Engagement Regarding the Pro-Life Move-
ment. Since Roe v. Wade, the pro-life movement has 
increasingly integrated scientific data in its argumen-
tation.26 While it retains religious arguments con-
cerning the personhood of the fetus, the movement 
has undoubtedly expanded its arguments to empirical 
data and philosophical arguments that could be more 
easily owned by a secular audience. Much like exemp-
tion requests for vaccines or conscientious objectors 
in wartime, a religious motivation is not required for 
pro-life activism. Groups such as Pro-Life Humanists 
and Secular Pro-Life have explicitly secular members 
and are becoming leading voices against abortion.27 

This cultural trend is reflected in the legal stat-
ues concerning abortion. After the Supreme Court 
decisions of Roe v. Wade and Doe v. Bolton, Congress 
passed the first conscience exemption in the early 
1970s called the “Church amendment.” This amend-
ment allowed individuals and entities to opt out of 
facilitating abortions if it was “contrary to [the indi-
vidual’s or an entity’s] religious beliefs or moral con-
victions.”28 Today, many states allow health care 
professionals to refuse to participate in abortions on 
the grounds of professional conscience.29

General Legal Precedents for Nonreligious Conscience 
Objections. Other federal and state legal precedents 
have recognized the prominence of the secular con-
science. In health care law, the Balanced Budget 
Act of 1997 allowed for those with Medicaid and 

Medicare+Choice plans to object to providing ser-
vices on nonreligious moral grounds.30 A Mississippi 
statute in 2005 set a trend among other states, broad-
ening the understanding of conscience in health care 
to include a professional’s moral or ethical concerns.31 
In Title VII of the Civil Rights Act of 1964, the Equal 
Employment Opportunity Commission defined reli-
gion as “all moral or ethical beliefs as to what is right 
and wrong which are sincerely held with the strength 
of traditional religious views.”32 A key element in this 
definition is the strength of the conviction that is nec-
essary to protect a nonreligious health care exemp-
tion. In conclusion, two takeaways—the growing 
nonreligious participation in the moral issues of the 
day and the expanding legal treatment of nonreligious 
exemptions—are significant precedents for accom-
modating nonreligious exemptions. 

The Diversity of Nonreligious Convictions. 
Nonreligious conscience claims show that the moral 
debate is far more complex than a war between the 
religious and the secular. As medical demands out-
side traditional health care increase, those with a 
mere religious upbringing or those with a deep sense 
of morality separate from a particular religion may 
find certain demands unconscionable. Importantly, 
Alain Julian León and Rico Vitz illustrate the diversity 
of beliefs in the secular community, demonstrating 
that the religious and nonreligious communities have 
more in common than typically presumed. 

León and Vitz point out that there are subcul-
tures within secular circles that do not adhere to the 
popular mainstream creed. As an example, they cite 
the work and convictions of the late Adrienne Asch. 
Asch was a bioethics scholar, ob-gyn, and a commit-
ted feminist and atheist. While she did not object to 
abortion, she refused to participate in terminating a 
pregnancy if the fetus had been diagnosed with Down 
syndrome.33 As León and Vitz write, 

In essence, the demands of her conscience in light 
of her conception of secularism are at odds with the 
demands of the dominant secular culture in light of 
its conception of secularism. This situation is not 
unique to doctors like Adrienne.34 
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Even within secularism, León and Vitz argue, there 
are subgroups of individuals who hold different con-
victions at varying degrees, just as in religious culture. 
Apart from a religious affiliation, the consciences of 
individuals remain. If there are no provisions made 
for nonreligious conscientious objections in health 
care, a nonreligious individual may claim a religious 
exemption as his or her only option. Because health 
care exemptions cited on religious reasons have better 
protection legally and provisionally, there are known 
cases of individuals citing religious reasons insin-
cerely simply for convenience.35 Health care exemp-
tions may follow the predominant trends of our age, 
continuing to broaden their appeal from religious to 
nonreligious audiences. 

Part I: Using Natural Law Theory to 
Ground Nonreligious Conscience Claims 

If individuals, such as Asch, are to operate in the health 
care industry, their consciences should be protected. 
Natural law theory introduces a philosophical frame-
work to understand the existence and substance of 
the conscience in religious and nonreligious consci-
entious objections. This section begins with the sig-
nificant contribution of philosopher and theologian 
Thomas Aquinas. 

In his work, The Treatise of Law, Aquinas listed 
natural law as a subcategory of law. A law is defined 
by the following qualities: an ordinance of reason, 
made by him who has care of the community, for the 
common good, and promulgated.36 For the subcate-
gory of natural law, Aquinas writes, “Natural law con-
sists of principles and precepts habitually held in the  
Practical Intellect.” A person’s practical intellect 
holds principles and precepts of natural law in a way 
that allows reason to proceed. Aquinas states that 
the first principle of natural law is that “good should 
be done and sought and evil is to be avoided.”37 This  
first principle is the foundation of all other principles. 

For Aquinas, human inclinations are always good 
as long as they are ordered properly with human  
reason and pursued virtuously.38 Importantly, natu-
ral law thinkers argue that basic universal principles 

are accessible for all people without needing to refer 
to law or institutions. This contrasts dramatically 
with a Hobbesian notion that law and morality are 
merely a product of civil society. Instead, natural 
law holds that morality is discoverable apart from 
the establishment of a civil society or sovereign.39 A  
person is capable of knowing and experiencing the 
consequences of right and wrong, justice and injus-
tice, in his or her natural state. This also echoes prin-
ciples of the Enlightenment, which privilege the 
individual intellect.

The Conscience. The conscience, or syndersis, can 
be understood as an innate, habitual disposition that 
reflects a proper posture toward natural law princi-
ples. Another aspect of conscience is the conscientia, 
which is “the act of applying the habit of synderesis  
to particulars.”40 Synderesis is an innate natural dis-
position of human reason that causes conscientia—
the actualization of habits. As is consistent with 
Aristotle’s emphasis on habit in cultivating virtue, 
knowledge of natural law comes through practice; 
it is not inherent or automatic. Natural law scholar  
Robert George writes,

One’s knowledge of natural law, like all knowledge, 
begins with experience, but it does not end or even 
tarry there. Knowing is an activity—an intellectual 
activity, to be sure, but an activity nonetheless. We 
all have the experience of knowing. But to know is 
not merely to experience. Knowing is a complex 
and dynamic activity. The role of experience in the 
activity of knowing is to supply data on which the 
inquiring intellect works in the cause of achieving 
understanding. Insights are insights into data.41 

Because the conscience, particularly via the  
conscientia, is formed over time and practice, the 
conscience is not the intellect, the action of follow-
ing the intellect, or law itself. As professor of law  
Russell Hittinger explains, the conscience is merely 
“an indefectible habit, of the agent intellect, that 
renders the knower habitually poised to understand 
that the ‘good is to be done and pursued and evil 
resisted.’”42 Humans then have a quality that George 
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describes as a “quality of divinity”—to know the truth 
and act on their conscience.43 

Ill-Formed Conscience. While natural law explains the 
moral legitimacy of a conscience, it does not naively 
argue that all beliefs bound in a conscience are prop-
erly formed. While natural law truths are self-evident, 
Aquinas clarifies that natural law is not self-evident 
to all people. Aquinas believed that the knowledge of 
the universal principles arose with a natural exertion 
of one’s uninhibited intellect. George explains that 
“knowledge of natural law, then, is not innate. It does 
not swing free of experience or of the data provided 
by experience. Even when it is easily achieved, prac-
tical knowledge (that is, knowledge of natural law) is  
an achievement.”44 

Natural law principles might not be evident to a 
person because of immoral actions or a lack of under-
standing.45 While the synderesis is innate in each per-
son, the conscientia must be formed through practice. 
Emotions can also be powerful in manipulating one’s 
reasoning capability, and emotions can be affected 
by any number of experiences. While a conscience 
can be incorrect and certainly lead a person astray, 
natural law still holds that people can have well- 
formed consciences and often have rational reasons 
for their actions.46

A Nonreligious Conscience. Regarding the protection of a 
nonreligious conscience, natural law truths are explic-
itly accessible for all people, regardless of their religi-
osity. Natural law thinkers do not believe one needs 
special revelation to believe in God or have a con-
science. This is derived from Saint Paul, who asserted 
that there is a law written on the hearts of all, even 
Gentiles who were unfamiliar with Old Testament law, 
and that law was “sufficient for moral accountabil-
ity.”47 Based on this principle, anyone could know the 
natural law and align their actions accordingly. 

While many natural law thinkers would attribute 
an intelligent, rational designer as the cause for the 
existence and accessibility of natural law, this expla-
nation for natural law is not necessary. This is because 
the order of being (ontology) is distinct from the 
order of knowing (epistemology). One can know that 

“x” is true without knowing the ontological explana-
tion for why it is true. George explains, 

We do not need agreement on the answer so long as 
we agree about the truths that give rise to the ques-
tion—namely, that human beings, possessing the 
God-like (literally awesome) powers of reason and 
freedom, are bearers of a profound dignity that is 
protected by certain basic rights.48 

As long as people have a fundamental obligation 
to live life according to the basic good, they do not 
necessarily have to attribute their obligation to God. 
Once this common basis is formed, there is space 
among those who agree on main things and the desire 
to obtain moral goods to then debate what those 
moral goods might be.

The Freedom of Conscience. Because humans have the 
capacity to reason and know truth and the responsi-
bility to follow truth, humans have the right to pursue 
truth as they see fit. While humans ought not infringe 
on others’ human rights in the exertion of their own, 
the very concept of human rights is also grounded on 
a theory of natural law. As George puts it, 

Human rights exist (or obtain) if principles of prac-
tical reason direct us to act or abstain from acting in 
certain ways out of respect for the well-being and the 
dignity of persons whose legitimate interests may be 
affected by what we do.49 

Human rights demand that one recognize the 
objective good of another and act out of respect for 
that good. However, since natural law truths are not 
automatic, the free exchange of ideas in the pub-
lic square is a natural refinement for truth. When 
humans are allowed to make arguments for and live 
out their convictions about the good, the true objec-
tive good becomes more evident. In addition, the 
freedom of conscience follows the principles of the 
American system, which does not see individuals as 
mere “cogs in a social wheel” or instruments of the 
state.50 Individuals participate in a social, collective 
environment, but they are also distinct voices in the 



99

community. This prevents a centralized state from 
becoming the sole voice on moral goods and coercing 
conformity to its view of the public good. 

Natural Law and a Higher Governing Authority. 
Importantly, natural law theory grounds the legit-
imacy and power of conscience on the existence of 
moral goods. Professor of government and philoso-
phy J. Budziszewski distinguishes and explains two 
different schools of moral thought. The first view is 
what Aquinas founded, which is a classical natural law 
tradition based on the existence of eternal principles 
of right and wrong. Humans govern themselves with 
the authority of a higher law. Because of this higher 
authority, there is a clear tie to the individual’s duty 
to follow that authority and be faithful to his or her 
conscience. In contrast, there is a school of thought 
that legitimizes morality and conscience based on 
self-will and autonomy. “Autonomists” view self-rule 
as the very source of the law. People are sovereign 
over themselves and, with the assertion of their will, 
craft a moral code.51 

Autonomist View of the Conscience. While the 
autonomist view of conscience still shows rever-
ence for conscience, autonomists separate the source  
of conscience from a higher authority. Christine 
Korsgaard, a professor of philosophy at Harvard 
University, argues for Kantian ethics, showing how 
one’s duty to oneself is primary. One’s conception 
of morality is grounded in one’s own freedom to ratio-
nalize. Importantly, when one exercises his or her 
moral duty, one is not obligated to do so based on a 
higher conception of truth. Rational people are them-
selves the legislators of the law.52 Korsgaard argues, 
“The reflective structure of human consciousness 
requires . . . that you be a law to yourself. And that 
is the source of normativity . . . our autonomy is the 
source of obligation.”53 Instead of truth or knowledge 
being the basic good, such as with natural law theory, 
autonomy is. There are obligations to others, but this 
stems from one’s own moral concept that humanity 
has value. The duty to one’s self is the binding agent. 

Thomas E. Hill Jr. adds to this claim by making 
the Kantian distinction that people have duties to 

themselves (not God, nature, or others) and duties 
toward others that come after.54 Practically, each per-
son ought to be free to live according to his or her own 
moral duty. In one sense, this principle of respecting 
one another’s liberty and freedom to reason would 
seem to be a proper grounding for exemptions. While 
the two schools of natural law and autonomists seem 
to value moral duties, the autonomist view does not 
necessitate a transcendent authority apart from the 
self. The validity of these two schools of thought 
and how they do or do not ground nonreligious con-
science exemptions will be explored in the following 
case study. 

Part II: A Case Study of Surgeons Providing 
Gender Reassignment Surgeries

In this section, the legal precedent and philosophical 
grounding for nonreligious exemptions are applied 
to the case study of a surgeon who refuses to pro-
vide GRS. Examining GRS is fitting as this project’s 
example for two reasons: (1) Transgender rights and 
GRS are increasingly relevant both legislatively and 
culturally,55 and (2) conflicts between a surgeon’s 
conscience and request for GRS are beginning to 
arise with large potential for future conflict, leaving 
a relatively open space for analysis. GRS consists of 
several hormonal and surgical procedures, such as 
sterilizations and cosmetic surgery. As data continue 
to be developed regarding the success and effect of 
GRS, there is significant dissent in the medical field 
regarding the ethics of such a procedure.56 How-
ever, the stance of higher medical authorities is clear,  
and these portend serious implications for health  
care professionals. 

Nonreligious Objections to GRS. Based on the 
growing number of religious objections to sex-change 
surgeries and other secular precedents concern-
ing health care issues, it is reasonable to expect 
an increase in nonreligious objections to provid-
ing sex-change surgeries. Without a doubt, there is 
mounting legal pressure on the health care indus-
try to accommodate GRS requests. One recent 
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example is in California, which enforced a law akin 
to the Equality Act prohibiting discrimination for the  
categories of “sexual orientation” and “gender iden-
tity.” In this case, the American Civil Liberties Union 
filed suit against a Roman Catholic hospital where a 
transgender patient’s request for surgical sterilization 
was refused.57

There is solid historical and philosophical ground-
ing for a health care professional to refuse to per-
form a disfiguring or sex-change surgery. This is not a 
novel ethical conviction, but rather has grounding in 
Judeo-Christian tradition. Vitz unpacks the historical 
view of disfiguring surgeries, citing the 85 canons of 
apostles ratified in 692 AD. There, the council 

explicitly and repeatedly affirmed the sinfulness 
of disfiguring one’s body, specifically of surgically 
removing one’s genitals, in at least three separate 
canons. Canon 22 identifies a person who disfigures 
his body in this way as “a murderer of himself; and an 
enemy of God’s creation.”58 

This strong language highlights the viewpoint 
of health care professionals influenced by Judeo- 
Christian thought, finding that they are destroying a 
naturally created organ in a sex reassignment surgery. 

Some secular doctors also oppose GRS in its 
totality or to a degree for moral or ethical reasons. 
The Hippocratic oath, which nearly every doctor in 
America must take to enter his or her practice, asks 
that a doctor put the individual’s needs first and 
“do no harm.” There are doctors who, according to 
their medical judgment, would view the removal 
of a properly functioning organ as an example  
of harm. 

One example of a less affirming view of GRS 
is from Canada concerning the secular psycholo-
gist Ken Zucker. As a respected psychologist work-
ing at a mental health clinic in Toronto, Zucker did 
not view gender-affirming treatment as the only 
option for gender dysphoria, especially for children. 
While he had recommended transition therapies for 
other patients, his medical ethics dictated that he 
be more cautious recommending that to children.59 
To support this ethic, he cited data showing that  

80 percent of children who realigned with their 
biological sex experienced an increase in their 
emotional well-being as they grew into later adoles-
cence.60 While prominent examples of nonreligious 
objections to GRS are still somewhat limited, it is 
reasonable to believe that additional moral or phil-
osophical objections could arise. Based on the prec-
edent set through other morally laden health care 
dilemmas such as abortion and physician-assisted 
suicide, it shows a prevailing pattern emerging from 
the religious and nonreligious alike. 

The Ideological Dissent. Despite the traditional view-
point on sex-change surgeries, institutionally imposed 
ethics from groups such as the World Medical Asso-
ciation and the American Psychological Association 
have altered what was previously seen as a doctor’s 
sacred duty. In the first place, a doctor is no longer 
seen as a trained professional with independent dis-
cernment concerning a patient’s health. The title of 
“health care professional” has begun to be replaced by 
“health care provider” in popular culture, projecting 
a transactional image of a customer merely purchas-
ing a product at a vending machine.61 With this funda-
mental shift of how a doctor is viewed, it has affected 
the guidelines imposed on doctors. 

The World Medical Association altered the  
Hippocratic oath, adding the vague but intentional 
line, “I will respect the autonomy and dignity of  
my patient.” In 2015, this organization created new 
guidelines for physicians that defined gender incon-
gruence as “not a medical disorder,” despite many 
physicians openly opposing the guidelines, counter-
ing them with data and research studies.62 Similarly, 
the American Psychological Association has recently 
taken the stance that it is “unethical” to deny a  
person’s conception of his or herself and restore them 
to what, according to a particular health care profes-
sional’s judgment, is a correct mental health.63 

If doctors should find themselves in conflict with 
these institutional judgments, the professional impli-
cations are real and important to consider. In May 
2016, the HHS under the Barack Obama adminis-
tration made the Nondiscrimination in Health Pro-
grams and Activities rule. A controversial portion of 
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this regulation mandated that employers cover sex 
reassignment surgeries, even if the employer had 
religious objections. This provision was later struck 
down in Franciscan Alliance v. Azar by a federal court  
in Texas.64 

The HHS rules included specifically that 

a provider specializing in gynecological services that 
previously declined to provide a medically necessary 
hysterectomy for a transgender man would have to 
revise its policy to provide the procedure for trans-
gender individuals in the same manner it provides 
the procedure for other individuals.65 

Here, health care providers are required to imple-
ment their practices without discrimination, regard-
less of their medical judgment or ethics. In addition, 
a hospital can be held liable for employing a doctor 
who would discriminate and violate this mandate. As 
of May 2019, however, if a doctor were to object based 
on religion or morality, the Donald Trump adminis-
tration has placed certain statutory conscience rights 
as a safeguard for these individual medical and eth-
ical objections. These new safeguards require more 
government oversight and transparency from those 
receiving federal funds to ensure that individuals and 
entities’ rights to “religious beliefs and moral convic-
tions” are protected.66 

However, these safeguards may prove only tempo-
rary, as it is reasonable to expect future unfavorable 
regulations toward conscience rights. In addition, leg-
islation such as the Equality Act and Do No Harm Act 
challenge existing provisions by changing the law to 
make it illegal for a doctor to refuse a service to trans-
gender patients based on the doctor’s moral or ethical 
objections. These problematic laws are infused with 
an ideological assumption assuming that a person is 
inseparable from his or her gender identity.67 

Applying a Philosophical Framework 

With this as a background, I now apply the two con-
ceptions of conscience—classical natural law theory 
and one Kantian autonomist view—to the case study 

to establish a reasoned justification for a nonreli-
gious exemption.

Natural Law Theory. In the case of classical natural 
law theory, the ideal resolution would be as follows: 
The surgeon approaches the request with a conviction 
concerning her patient’s good. She is free to exercise 
her best medical judgment, and on the grounds of her 
obligation to what she believes to be the natural good, 
she declines to perform the surgery. Because her view 
is based on philosophical ideas of the human person, 
along with existing data or long-standing tradition to 
inform her, she appeals to an authority (pursuit of the 
natural good) that transcends the state. Recognizing 
the moral and philosophical conviction of the indi-
vidual, the state would allow the doctor to decline the 
procedure without threat of a discrimination lawsuit. 
Under such a scenario, the patient requesting the sur-
gery may have a desire and personal belief in the good 
of GRS, but the patient has the ability to go elsewhere 
to obtain the surgery.

Autonomist Theory. On the Kantian view of moral duty 
espoused by Korsgaard, the doctor’s self-will con-
flicts with the patient’s autonomous will. The patient 
has requested a surgery she believes will benefit her 
personhood and dignity. Because there is purport-
edly nothing transcendent to the person grounding 
a duty or obligation, there is no criteria to deter-
mine which individual’s autonomous choice ought 
to be respected. Instead of the surgeon appealing 
to a higher moral truth and making a rational argu-
ment for that objective truth, at best, all that can be 
claimed is that one personal choice has come into 
conflict with another. The doctor’s autonomy and  
the patient’s attempt to express her autonomy have 
come into conflict. Who is to say that the autonomy  
of the doctor ought to prevail over the patient? 

The Conflict of Autonomies. In one sense, the lack of a 
higher aim toward the good cripples the autonomist 
view by removing from the doctor any real grounds 
to object (or for the patient to impose on the doctor). 
The American Medical Association encourages the 
doctor to defer to the good of the patient, arguing, 
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The relationship between a patient and a physician 
is based on trust, which gives rise to physicians’ ethi-
cal responsibility to place patients’ welfare above the 
physician’s own self-interest or obligations to others, 
to use sound medical judgment on patients’ behalf, 
and to advocate for their patients’ welfare.68 

In this code of ethics, “welfare” is the operative 
and essential term. For the doctor to even know a 
patient’s welfare, the doctor needs knowledge that is 
higher than the patient. With Korsgaard’s interpreta-
tion of the Kantian framework, “The only person ‘in 
a position’ to give that law is the self-commanding 
self.”69 According to Korsgaard, people can only make 
a normative claim, at the very least authoritatively, for 
themselves. Under this view, it would be hard to argue 
that another agent—the doctor—knows better than 
the patient does for what is good for her. After all, the 
patient could claim to know how welfare looks for her 
better than a doctor does who only determines the 
doctor’s own good. The situation arguably demands 
a higher authority for there to be a reasoned justifi-
cation for the doctor to be exempt from the law or to 
even act on the good of the patient. Here, the autono-
mist view simply cannot provide this higher authority. 
It cannot ground the authoritative role of the doctor 
or provide for a rationale for exemptions. 

Even if a doctor’s claim to autonomy were some-
how protected in an autonomist framework—forc-
ing the patient to seek care elsewhere—an allowance 
for all autonomous claims in health care unleashes 
a potential proliferation of citizens who can decide 
their own standards, even if proven harmful to oth-
ers. Based on a natural law framework, the highest 
duty a person has is to pursue the truth and act on it. 
Of course, not everyone can act unfettered on their  
view of the truth in a society governed by the rule of 
law. If everyone acted on any whim, society would 
become lawless. The concern becomes, as Chief Jus-
tice Morrison Waite said in the majority opinion in 
Reynolds v. United States, “every citizen . . . become  
a law unto himself.”70 America’s constitutional free-
dom requires order, and as Chief Justice Warren 
Burger cautioned in Wisconsin v. Yoder: “The very 
concept of ordered liberty precludes allowing every  

person to make his own standards on matters of 
conduct in which society as a whole has important 
interests.”71 If a governing law is allowed to stand, 
the autonomist framework cannot provide a sta-
ble ground for exemptions. Thus, pure autonomy 
as a governing principle either cannot philosophi-
cally ground an exemption or leads to an arguably 
unworkable system involving an endless proliferation 
of exemptions. The system requires a sort of objective 
standard to remedy these effects.72 

The Current Standard for Conscience Claims. It seems 
that when two autonomous claims come into conflict, 
one inevitably is seen as possessing more value or at 
least one party is seen as receiving more harm. If one 
were to say that both autonomies should be respected 
and that the patient ought to go elsewhere for service, 
this would bring, at the very least, a financial incon-
venience to the patient and communicate clear legit-
imacy to the doctor’s right not to provide the service. 
However, in reality, it is not the doctor’s right but the 
patient’s claim that is more often defended in aca-
demic and political circles. 

Particularly under scrutiny today is a doctor’s 
conscience claim based on religious dictates. Most 
rhetoric surrounding a religious conscience claims 
today garners the label “bigoted” or “discrimina-
tory.” Conceivably, secular doctors with conscien-
tious objections to provide a given procedure may be 
called traitors to their kind or ignorantly attached to 
a bigoted “traditional view.” It is often asserted that 
the patient’s dignity is putatively harmed by the doc-
tor’s autonomous choice, but rarely is the doctor’s 
dignity discussed. Regardless of these claims’ mer-
its, many of which will be discussed in detail later, 
these determinations require a value judgment. 
One conscience is obviously seen as worthier than 
the other, and it is the patient’s conscience that has 
more protections. 

The Content of the Moral Claim. This ideological bat-
tle demonstrates that in the pursuit of honoring and 
protecting a sense of autonomy, the state must con-
sider the claims of autonomy based on some mea-
sure that can be reasonably articulated and defended. 
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As legal scholar Robert Vischer points out, the pur-
suit of autonomy under the law still requires the 
state to “supply autonomy’s content with normative 
claims.”73 In the example of GRS, depending on which 
side one defends, there is a “right” attributed to that 
individual. To defend the doctor, one would have to 
say that the doctor has a right to refuse the patient. Or 
one could say that a patient has a right to this service 
at that medical facility. One cannot avoid attributing 
a right to someone, but on what basis does one give 
that right? It arguably must be based on the claim’s 
content. Either the doctor is a reasoned agent who can 
supply procedures and operations as he or she sees fit 
or the patient is an agent who is entitled to the proce-
dure he or she demands. 

With GRS, one autonomous choice consistently 
is seen as weightier than the other. Despite the law’s 
desire to be a neutral arbiter between two claims of 
autonomy, this neutrality is simply not manifested 
in today’s marketplace. The governing authority (i.e., 
judicial bodies) seems to give the upper hand to the 
patient’s viewpoint and request of service, affirm-
ing their independent moral authority or “right”  
as higher than the doctor’s. It seems natural that 
conscience claims will be substantive and have real 
consequences—either consequences on the patient, 
physician, or both. As it relates to health care, it is not 
a strong cultural impulse that should determine the 
worth of one autonomy over another in a conflict of 
interests. This project calls for a clear, justified system 
to be developed to determine claims’ merits.

Classical natural law theory can offer a solution 
to the seemingly intractable conflict between doctor 
and patient by providing a basis for the nonreligious 
conscience claim and weighing that against the fun-
damental goods of health, pursuit of truth, and the 
common good. In classical natural law, autonomy 
itself is not the fundamental good. Instead, there is 
a higher good and duty one has to pursue (i.e., truth) 
that informs a doctor’s conception of that patient’s 
welfare. Even when patients express a view of their 
welfare that is sincerely held, a doctor has grounds 
to disagree with this conception and refuse service. 
Importantly, as long as the common pursuit for a 
higher truth is acknowledged, a doctor’s moral or 

ethical qualm can be protected, regardless of whether 
there is a religious or nonreligious origin. The exact 
outworking of this resolution is discussed next, when 
I outline the principles for health care policy. 

Part III: Principles for Health Care Policy 

This section discusses principles for judges, adminis-
trative staff, and policymakers to use when evaluat-
ing the merit of nonreligious exemptions for health 
care professionals. These principles are specifically 
applied to the case study of GRS, and the section ends 
with additional guidance for medical associations and 
future philosophical questions for legislators and the 
public to consider. The basic contention of this third 
part is that, while conscience claims are strong moral 
claims, they can be overridden by the proper balanc-
ing of rights. For instance, a basic good such as the 
pursuit of truth may be overridden for a higher good 
of life or a collection of higher goods—the lives of the 
whole community.

When nonreligious conscience claims conflict with 
a law of general application, some line of reasoning 
must emerge to determine its legitimacy. The follow-
ing tests justified exemptions allowed through exist-
ing HHS policy and informs future debates on the 
worthiness of exemptions. Importantly, these tests 
attempt to accommodate the outlier examples in 
health care in a way that can respect people making 
different judgments without undermining the entire 
system based on the rule of law. 

Throughout American history, the Supreme Court 
has wielded a number of tests to weigh the existence 
of a conscience claim (particularly religious) with the 
necessity of law. Among them is the strict scrutiny 
test placed on the government to adjudicate the mer-
its of any constitutional imposition on free exercise 
rights. Such a standard was employed by the Court 
in Sherbert v. Verner and Wisconsin v. Yoder. Contro-
versially in Employment Division v. Smith, the strict 
scrutiny standard was abandoned and replaced with 
a much lower bar for governmental action affecting 
religious free exercise: the rational basis standard. 
While these legal tests are evaluated and considered, 
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the following principles are uniquely derived from  
the natural law basis of this report. 

I argue that (1) nonreligious and religious con-
science claims ought to be protected by the same 
standard, (2) this standard ought to be a reasonability 
standard that accounts for the claim’s origin and con-
tent, and (3) the conscience claim ought to be submit-
ted to a balancing test, in which the state weighs the 
severity of the cost a health care professional places on 
the patient and public. After establishing these princi-
ples, this section concludes by addressing additional 
concerns and counterarguments. Before diving into 
the principles, it is important to establish the necessary 
content of a moral claim. With a limit on moral claims 
as a backdrop, the first and second principles are then 
taken together under the principle of “reasonability.”

Limitations on Moral Claims. Currently, not 
every moral claim qualifies for an exemption. Exist-
ing boundaries naturally provide order to an increas-
ing number of exemption requests coming from a 
widening plurality of moral and religious circles. The 
Hippocratic oath and other medical codes exist to 
provide additional constraints on the whims of health 
care professionals to protect life. In addition, fed-
eral statutes prohibit any doctor from discriminating  
on an individual’s race, color, national origin, age, dis-
ability, and sex.74

Criteria for Limitations. If a governing body does 
draw lines specifying which exemptions are consid-
ered legitimately moral, it seems inescapable that 
a legitimate moral purpose for an exemption must 
be defined. A moral claim should not be a belief 
that comes from self-interest. Such a claim is argu-
ably based on mere preference, not morality. Rather, 
when one appeals to his or her conscience—whether 
he or she refuses to participate in a service because 
of faith, philosophy, or moral code—this conscience 
ought to be protected so long as it makes reasoned 
arguments based on a demonstrated search for the 
truth, anchored in something higher than one’s self. 

Reasonability as a Standard for Religious and 
Nonreligious Claims.75 If the highest duty a human 

has is to the natural good and his or her understand-
ing of it, this understanding must be articulated 
clearly. Reason is defined as “the power of the mind to 
think, understand, and form judgments by a process 
of logic.”76 This means thinking must be processed 
by a form of logic, providing a blueprint of steps by 
which others can evaluate a claim. 

A nonreligious actor can appeal to a philosophi-
cal or ethical argument for the objective good. For 
instance, in Thomas v. Review Board, Christopher  
Eisgruber and Lawrence Sager point out that a non-
religious argument for pacifism could easily be made 
by a “secular” plaintiff just as much as a religious one. 
This is because, apart from religion, a court can com-
prehend the high moral stakes and dilemma behind 
taking life in war.77 To be clear, this reasonability 
standard is not about whether one person judges 
the other to be correct or accurate in his or her con-
clusion of the truth.78 Instead, when evaluating a  
conscience claim, the question ought to be asked: 
Could a reasonable person hold this position? 

As a part of reasonability, there must also be a 
tie between the moral claim and the individual’s 
action or inaction. It cannot simply be that some-
one requests an exemption from engaging in com-
bat due to the belief that education is a human right. 
This rule requiring a tie between the claim and action 
or inaction has implications for an individual who  
may request a religious exemption or nonreligious 
exemption or no real demonstrated tie to a reason-
able moral claim.

The Rationale Behind Reasonability in a Pluralistic  
Society. In a pluralistic society, many differing view-
points about the natural good can conflict with one 
another. When one viewpoint is inscribed into law  
and the counter viewpoint is held as an individual’s 
sacred or essential duty, this makes eventual adjudica-
tion necessary. In pursuit of a resolution, reason is the 
only common ascertainable standard human beings 
have. Although imperfect human beings reason dif-
ferently, they all strive for some version of the truth.79 
The rule of law requires a standard at minimum 
approximate to truth, not arbitrary. This challenge  
was addressed in the Constitution, which was built on 
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people applying reason to specific instances and con-
texts. However, because not one institution or person 
can be trusted completely, checks and balances were 
created. The ultimate aim is to have a system in which 
enough people can weigh in to approximate the truth.

Authority as a Test of Reasonability. Another layer to 
reasonability that must be examined when consid-
ering the legitimacy of exemptions is whether the 
person making the request is truly reacting to an  
obligation higher than the state. Exemptions to the 
law do not and should not derive from claims of 
autonomy; they stem from a claim of duty to some-
thing that is higher than the state. For humans, the 
highest duty is to find the natural good and act on it. 
For a religious person, this would manifest in a citizen 
who is forced to choose between loyalty to the state 
and God. 

For the nonreligious person, the claim of the good 
must originate from a higher duty. Tom Farr, former 
director of the State Department’s Office of Interna-
tional Religious Freedom and president at the Reli-
gious Freedom Institute, argues that the conscience 
of those who are nonreligious should be protected 
“so long as it is ordered to the truth about man and 
society, which is to say that conscience drives action 
that accords with natural reason.”80 Overall, the  
conscience claim ought to be evaluated by whether 
there is a higher authority or body of knowledge 
informing it. While a legitimate belief could be held 
without this authority, one with a mere desire and not 
duty could not be exempted while still maintaining 
the rule of law. 

Categories of Nonreligious Conscience Claims. From this 
principle, it is useful to draw a distinction between a 
moral or philosophical objection and a personal belief 
objection. Unlike a moral or philosophical objection, 
a personal belief exemption is a preference that does 
not come from a history of thought or an articulate 
argument for the good. In the eyes of legislators or 
the courts, this would not be seen in the same light 
or with the same favor as a moral or philosophical 
objection because it lacks the higher authority to  
justify the exemption. 

Reasonability as Applied to GRS. Religious people 
appeal to several sources of reason and authority. 
First, they could appeal to an authority from church 
doctrine or a holy text. On this basis, a health care 
professional might not want to actively participate in 
GRS. In addition, a religious or nonreligious individ-
ual could appeal to a body of literature making philo-
sophical and psychological arguments about the harm 
of GRS to an individual. The nonreligious Zucker is 
an example of someone who would be protected 
because his conviction is based on data and medical 
expertise.81 In a way, he is arguably making science—
an honest pursuit of truth—his highest authority to 
inform his duty to serve his patient.

Severity Standard. Conceivably, a person could 
have a reasonable conviction that conflicted with 
a statute that is necessary to maintain the public 
good. In the Supreme Court, the rule of law would be 
upheld as long as there is substantial reason to bur-
den an individual’s conscience. This chapter argues 
that a form of this test can be substantiated via a  
natural law framework. Because there are other 
goods and consciences to protect in society, health 
care professionals’ ethical or philosophical con-
science claim cannot be protected if the cost of their 
act is too severe on society or another individual to 
be justified. The severity test tries to approximate 
something true about the obligations a state has to 
its citizens and the fundamental obligations people 
have to one another. The balancing of interests can 
be better understood and applied in the following 
health care scenarios. 

As a note, these examples are not discussed to see 
which interest is more morally praiseworthy, as both 
parties are not requesting exemptions. Instead, it is  
to ensure that the basic livelihood of the individual,  
as shown in the existing legal limitations, would not 
be jeopardized if the doctor were to refuse.

Severity Outweighs Exemption Claim. In one real-life 
situation involving a nurse with a terminally ill 
patient, the scales of severity are very much in the 
patient’s favor. Free v. Holy Cross Hospital was an  
Illinois case in which a nurse refused to dialyze a 
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terminally ill patient because she found it an unethical 
and unwise use of medical resources.82 On one hand, 
one would have to evaluate the rationale behind this 
ethic before it could be admitted as a reasonably 
moral belief. Beyond that, this instance nicely high-
lights the severity of the nurse’s claim as compared 
to the cost of the patient. If the nurse is compelled 
as a part of her job to provide care to the terminally 
ill patient, she is—at worst—unwisely using hospital 
resources. However, if she does not offer this care, a 
patient’s life will be jeopardized. The severity of this 
cost seems far weightier than the cost if the nurse  
is correct.83

Equally High Severity. One other instance highlights a 
precarious situation of life and death when a medical 
professional or institution believes they are upholding 
their commitment to life. There have been reported 
cases of Catholic hospitals possessing institutional 
prohibitions against terminating a pregnancy, even 
when the mother’s life is at stake.84 The rationale 
behind this policy is an unwillingness to end the life 
of a baby in the womb under any condition, which has 
traditional and philosophical underpinnings. 

Of course, a life (i.e., the mother’s) is also at 
stake if this determination is wrong. For those 
who would not side with the hospital’s policy, they 
ought to know this to receive care at another facil-
ity that will better align with their philosophy. In 
this instance, it would be incumbent on the hospital  
or the health care professional to provide a clear 
outline of expected protocols to the patient receiv-
ing care. 

Vaccine Case as Model. Vaccination is an example of a 
service that a patient may believe to be to his or her 
betterment, but a doctor may disagree and view it as 
harmful and, thus, immoral to participate in.85 This 
can be used as a parallel model for GRS. If a doctor’s 
conscience precludes him or her from administering 
vaccines, this could endanger the patient by exposing 
the patient to diseases. 

However, the doctor’s concerns about adminis-
tering the vaccines arguably come from a body of 
thought and data showing harm to a patient if the 

vaccine was administered. If doctors—informed by 
their ethical standards—can show a burden on their 
conscience, it would seem that the relatively minimal 
inconvenience imposed on the patient having to go 
elsewhere for a vaccine (given the widespread acces-
sibility of vaccines) ought to entail that the doctor  
be protected from administering the vaccine. 

Vulnerability Theory Applied to GRS. When applying 
this severity test to GRS, one needs to weigh the cost 
of the patient not being served and his or her welfare 
compared to the health care professional who objects 
to providing the procedure. Martha Fineman pro-
poses the “vulnerability theory” as a way to navigate 
the severity of a patient’s harm by a refusal.86 While 
she applies this solely to reproductive rights, current 
legislation uses similar verbiage in the arguments for 
access to GRS, arguing that there is true psychologi-
cal damage to a patient’s dignity in being refused by  
a doctor.87 

In one sense, this argument presumes that a 
patient’s welfare is not served without the surgery 
or that a patient is suffering dignitary harm. As has 
already been demonstrated, this argument assumes a 
version of the good of a person and his or her intrinsic 
makeup by using words such as “welfare” or “dignity.” 
This interpretation could be countered by rational 
arguments and long-standing tradition, so, at the very 
least, it cannot be assumed by default.

Secondly, if the doctor’s moral claim is reasonable, 
it must be weighed against the potential psycholog-
ical harm on the patient. If the state does not allow 
a doctor to refuse an operation because of the physi-
ological effect it will have on a patient, this becomes 
a slippery slope with no clear limiting principle. 
Views that undergird exemptions tend to be minority 
views, and they are moral views. The moral content 
of these views naturally upsets someone who might 
hold something counter, particularly when it leaves 
the theoretical and becomes experiential, pertain-
ing to a particular lifestyle. When the state allows a 
conscientious objector to stay out of combat, it is not 
outweighed by the lack of support (loss of morale)  
or vulnerability that other willing fighters will feel as 
a result. 



107

Additionally, the possibility of depression, anx-
iety disorders, and substance abuse among trans-
gender individuals—things that are weighable—are 
not proven to be greatly alleviated through GRS.88  
Furthermore, the psychological hurt that comes 
from being unaffirmed by one’s doctor could be mit-
igated through internalizing policies in health care. 
If a patient were to request GRS, the primary doc-
tor or hospital could refer to a physician who was  
willing to provide the service to alleviate the face-to-
face refusal. 

Beyond that, however, it is worth considering how 
much psychological trauma is incurred when a wide 
supply of treatment is otherwise available. In the end, 
the psychological harm of the patient alone in hav-
ing to find another professional to perform the sur-
gery should not preclude the legitimacy of alternative 
judgments in the medical field and the exemption 
claim by the health care professional in question. 

Vulnerability of Geography. Another aspect of the  
vulnerability argument pertains to the geographical 
distance of travel and financial burden on a patient 
after being refused. Indeed, it is naive to assume that 
all patients can obtain care easily within their living 
confines or have the ease to travel where they would 
like. It is, without doubt, a potential inconvenience. 

However, in this instance, the imposition on the 
patient is not severely unique from any other good 
that a patient may struggle to obtain in a rural com-
munity. For instance, parents may find that a given 
school district does not provide what they would 
deem a good education for their children—a resource 
that is widely recognized as good and imperative. An 
individual also may struggle to obtain other health 
care goods, such as an understocked pharmacy that 
does not provide the needed medicine. If the individ-
ual notified the pharmacy that it did not have a prod-
uct the individual desired, the pharmacy may certainly 
begin providing that product to satisfy the patient and 
retain business. However, it is not incumbent on the 
pharmacy to provide it. 

In this instance, it does not pertain to the individu-
al’s life; it is not an individual’s right to have any prod-
uct within close proximity. Ultimately, the argument 

pertaining to the financial inconvenience and barrier 
of a rural environment is real, but it is not especially 
unique to any other service.89 If the service were to 
become more scarce or completely inaccessible, the 
government would have to evaluate if it is a funda-
mental public good—such as food supply or a vaccine.

Concerns Addressed. Finally, I offer some overar-
ching responses to potential concerns that may arise 
from my argument. Chiefly, I address the challenge 
that allowing a wide variety of nonreligious exemp-
tions would encourage discrimination against individ-
uals, such as transgender patients in the case of GRS. 

Discrimination Concerns with GRS Conscience Objec-
tions. Currently, if a doctor refuses to provide a ster-
ilization procedure for a transgender patient that 
would otherwise be provided to a cisgender patient, it 
could be viewed as an unlawful discriminatory act.90 
This does, of course, depend on how the various med-
ical and legal bodies formulate their patient antidis-
crimination rules to define sex and gender. 

With the recent spate of cases in which the Supreme 
Court expanded Title VII protections involving “sex” 
to include gay and transgender individuals, the impact 
on future legal questions involving cases pertaining to 
GRS is now an open question.91 It may make refusal 
to perform GRS a more difficult prospect. However, 
a rebuttal against the claim that any refusal to per-
form GRS is discriminatory is that unless transgen-
der patients are being discriminated against in other 
ways—refusal of care for disease or sickness—a 
refusal to provide GRS does not discriminate against 
the person but is an ethical or moral judgment against 
the requested procedure. 

In health care, the doctor makes determinations 
based on the person and his or her judgment of their 
state regularly. It is far too simplistic to say that one 
cannot be refused an operation based on an aspect 
of identity, especially when identity is something 
evolving or physiological. It is conceivable that a doc-
tor would prescribe a different solution for a person 
depending on his or her personal history or his or her 
view of the relevant state of mind. For instance, the 
health insurance discrimination policy of Blue Shield 
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of California prohibits treating patients differently 
based on “gender, gender identity, sexual orienta-
tion,” and “age.”92 

However, some doctors have objected to provid-
ing vasectomies to young men or hysterectomies to 
young women based on their age.93 As some young 
single individuals request the procedure out of conve-
nience, some doctors fear they might regret it or that 
it could harm their future quality of life.94 Beyond 
being simply imprudent, the doctor could see it as 
immoral to remove any natural reproductive capac-
ity from a human body at such a young age. Although 
this view is not as widely held as the objections sur-
rounding GRS, it seems initially reasonable that this 
refusal based on the patient’s youth and mental state 
ought to be allowed. Later, as the individual ages, the 
professional’s judgment may also change. This case 
is also distinctly different from a doctor refusing an 
older person care because of age, jeopardizing the life 
in question.

Because of the particularized judgments required 
in a health care professional’s role, the law should 
delineate between complex components of one’s 
identity and the operation performed. A doctor 
ought to be able to refuse certain operations—such 
as hormonal treatment or cosmetic surgery—if 
there is a reasonable conscience objection concern-
ing the operation’s intent or the effect it will have 
on the particular patient. It should not be consid-
ered primarily as a doctor discriminating against a 
person’s identity but rather an alternative judgment 
regarding the service that patient requests for his or 
her condition.

The Privileged Status of Religious Claims. Because of 
the intrinsic nature of religion—an adherence to 
a higher source or power—a religious claim may 
more consistently fit a criteria of reasonability 
and authority over a secular claim that does not as 
explicitly rest in a higher being. Constitutional law 
scholar and former federal circuit judge Michael 
McConnell writes, 

In any particular context, religion may appear 
to be analogous to some other aspect of human 

activity—to another institution, worldview, personal 
loyalty, basis of personal identity, or answer to ulti-
mate and transcendent questions. However, there is 
no other human phenomenon that combines all of 
these aspects. . . . Thus, a rigid insistence that religion 
be treated the same as “nonreligion,” or the same as a 
secular analog, is pointless and incoherent.95 

Religion uniquely combines all facets of human 
activity in a way that nonreligion cannot. More often 
than not, a religious conscience claim is informed 
by a long-standing doctrine, or at least follows  
tradition. Thus, the religious exemption will, in 
this sense, be “privileged” or “singled out” because 
a religious person will usually ask for an exception  
for something that is in accord with faith or tradi-
tional doctrine.96 

Secular agents, who have a nonreligious con-
science claim, are likely to operate from an ethi-
cal or moral framework that is often bereft of an 
acknowledged authoritative text or traditional teach-
ing. For this reason, nonreligious conscience claims 
are likely subject to a higher level of scrutiny.97 This 
is not because these exemptions are any less legiti-
mate. In fact, a vaccine exemption request based on 
well-founded data could be just as legitimate as a reli-
giously based exemption request or potentially stron-
ger than an ill-informed religious one. However, the 
case for the secular agent’s authority above the state 
is not as obvious without a strong argument for the 
agent’s higher duty to the natural good. 

Further Guidance for Continued Study. The pre-
ceding analysis is created in light of legal precedent 
and the necessity of exemptions, and it assumes an 
increasingly hostile environment toward conscien-
tious objections of all stripes from health care profes-
sionals. However, analysis done by legal advocate Paul 
Coleman and other scholars raise questions about 
how involved the state should be in morally conten-
tious issues. Coleman questions whether exemptions 
truly solve problems, as exemptions are inherently 
narrow and limited, failing to apply to every case in 
which a citizen has a fundamental obligation to reli-
gious or ethical beliefs.
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Avoiding Legislation That Requires Exemptions. These 
exemptions also tend to narrow over time through leg-
islative amendments or judicial interpretation, as the 
receivers of the exemptions are viewed negatively as 
discriminatory agents to be tolerated.98 It could max-
imize freedom for most beliefs if legislators refrained 
from creating laws on morally contested issues. In the 
end, the ideal solution for exemptions may be to avoid 
making laws that require exemptions.99 

Determining Fundamental Health Care Rights. The 
state should not refrain from all moral statements, as 
there are laws—such as employment discrimination 
laws—that serve a necessary purpose for the pub-
lic good. This guidance calls on the state to identify 
the fundamental public goods it wishes to protect 
and be selective about anything outside those funda-
mental goods. A natural law framework is also cru-
cial for deciphering issues that are within the public 
good. As an example, the Department of State formed 
a Commission on Unalienable Rights in July 2019, 
which operates as a council of advisers to the secre-
tary regarding human rights. This commission helps 
formulate the fundamental human rights that ought 
to be protected—natural rights of life, liberty, and 
the pursuit of happiness.100 This work to decipher 
the content of human rights to make better policy 
is an excellent model for the work legislators should 
engage in to determine the necessary public goods in 
health care.

Steps for Medical Associations and Institutions. Medical 
associations, as shown earlier, frequently make firm 
statements and set policy guidelines for health care 
professionals or hospitals that often represent a pro-
gressive ideology. This does not maximize freedom 
for health care professionals who may have religious 
or nonreligious objections, and it does not give proper 
credence to the complexities of situations health care 
professionals face.101 While a proper guiding philos-
ophy such as the Hippocratic oath is clearly needed 
to protect life and ensure a basic patient-doctor 
trust, medical associations should refrain from any-
thing more that constrains a doctor’s or institution’s 
medical judgment. Patients ought to select a doctor, 

surgeon, or hospital because of their confidence and 
alignment with that individual or entity. Given that, 
medical associations could require doctors or hos-
pitals to disclose their policies so the patient is fully 
aware and can consent to this care. 

This report largely explores the protection of 
an individual’s conscience. However, hospitals and 
broader institutions that employ health care profes-
sionals also will have their own policies regarding 
health care practices. They may give varying levels of 
freedom for the individual consciences within their 
purview. A relevant and fruitful study would explore 
to what extent these religious and nonreligious insti-
tutions should be allowed to create policy that con-
flicts with law. It seems that these institutions should 
be treated as individuals in obtaining a religious or 
nonreligious exemption, passing the reasonability 
and severity test to show why they have the authority 
to be exempted. 

Changing the Ideology Surrounding the Autonomous 
Individual. The final two recommended steps go 
beyond government action and relate to the individ-
ual’s education. In the educational system, the truth 
about autonomy and its limitations for the individ-
ual ought to be taught. A renewed understanding 
of liberty as an ordered liberty could go a long way 
to improving discussions surrounding conscience 
claims and avoiding the impasse created by the auton-
omist view. In addition, when morality is discussed, 
sharp distinctions ought to be made between moral-
ity and preference. In light of this study, curriculum 
could be formulated to teach a perspective that can 
ground a pluralistic society and safeguard a human’s 
highest duty.

The Moral Character of a Society Is Key. Admittedly, 
there are limitations to the work of a legal struc-
ture, since ideology and philosophical commitments 
will always influence how judges and lawmakers use 
tests of “reasonability” and “severity.” If judges must 
rule on what amounts to a fundamental public good 
and a reasonable view of the natural good (especially 
when there is no unanimous view in America), they 
will inevitably impose their own ideology to a certain 
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extent or at least their interpretation of America’s 
founding principles. Thus, it remains important for 
intellectual leaders to influence hearts and minds so 
that society can, as much as possible, share a right 
understanding of the natural good.

Conclusion 

In light of current moral divides and contentions, it 
is imperative to maintain the rule of law while allow-
ing for an increasing plurality of beliefs. This report 
aims to provide a framework by which to differentiate 
between belief and conscience, preference and duty, 
and crucial societal harm and the natural costs of dis-
sent. A conversation about nonreligious conscience 
claims also brings to light the complexity of convic-
tions and the true convictions that remain among 
the rise of the religious “nones.” Evolving thoughts 
on health care topics of abortion, physician-assisted 
suicide, vaccines, and GRS all have implications on 
nonreligious stakeholders. A nonreligious conscience 
exemption can best be substantiated through a nat-
ural law philosophy, as it grounds the existence of a 
conscience that pursues something higher than one’s 
self. It is a health care professional’s duty to something 
higher—an objective good—that forms his or her 
duty to the patient. The merit of a nonreligious con-
science forces governing institutions and the public 

to expand the scope of its understanding of convic-
tion—not as something infused by mysticism or an 
exclusive association, but rather, a belief informed by 
reason and authority. The legal system ought to treat 
conscience exemption requests accordingly, armed 
with the appropriate limitations and principles.
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